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1 GENERAL 

This Series Memorandum (as used herein, this “Series Memorandum”) is prepared in 
connection with the EUR 5,000,000,000 Secured Note Programme (the “HFMX 
Programme”) of HFMX Designated Activity Company (the “Issuer”) and is issued in 
conjunction with, and incorporates by reference the contents of, the Programme 
Memorandum dated 15 August 2018 relating to the HFMX Programme (the “Programme 
Memorandum”). 

Neither this Series Memorandum nor the Programme Memorandum constitutes a prospectus 
for the purposes of the Prospectus Directive. 

This document should be read in conjunction with the Programme Memorandum and the 
Master Conditions (2018 Edition).  Save where the context otherwise requires, terms defined 
in the Programme Memorandum have the same meaning when used in this Series 
Memorandum. 

Subject as set out below the Issuer accepts responsibility for the information contained in 
this Series Memorandum other than the information in sections: 

1. Information relating to the Portfolio Management Agreement; 
 

2. Information relating to the Arranger, Charged Assets Realisation Agent and Calculation 
Agent;  

 
3. Information relating to the Placing Agent; 

 
4. Information relating to the Charged Assets; and 

 
5. The Loan Memorandum. 

 

To the best of the knowledge and belief of the Issuer (which has taken all reasonable care to 
ensure that such is the case), such information for which it accepts responsibility contained 
in this Series Memorandum is in accordance with the facts and does not omit anything likely 
to affect the import of such information. The Issuer confirms that the information in the 
sections referred to in 1 to 5 above has been accurately reproduced from information 
provided by (a) the Portfolio Manager (in respect of 1.), (b) the Arranger, Charged Assets 
Realisation Agent and Calculation Agent (in respect of 2.), (c) the Placing Agent (in respect 
of 3.) and (d) the Borrower (in respect of 4. and 5.), and as far as the Issuer is able to 
ascertain, no facts have been omitted which would render the reproduced information 
inaccurate or misleading. 

This Series Memorandum does not constitute, and may not be used for the purposes of, an 
offer or solicitation by anyone in any jurisdiction in which such offer or solicitation is not 
authorised or to any person to whom it is unlawful to make such offer or solicitation, and no 
action is being taken to permit an offering of the Notes or the distribution of this Series 
Memorandum in any jurisdiction where such action is required. 

No person has been authorised to give any information or to make representations other 
than those contained in this Series Memorandum in connection with the issue or sale of the 
Notes and, if given or made, such information or representations must not be relied upon as 
having been authorised by the Issuer, the Arranger, the Trustee or any of them or any other 
person. Neither the delivery of this Series Memorandum nor any sale made in connection 
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herewith shall, under any circumstances, create any implication that there has been no 
change in the affairs of the Issuer since the date hereof. 

The Trustee has not independently verified the information contained herein. Accordingly, no 
representation, warranty or undertaking is made, whether express or implied, and no 
responsibility or liability is accepted by the Trustee as to the accuracy, completeness or 
nature of the information contained in this Series Memorandum, the Loan Memorandum or 
with respect to the legality of investment in the Notes by any prospective investor or 
purchaser under applicable legal investment or similar laws or regulations. 

Full information on the Issuer and the offer of the Notes is only available on the basis of the 
combination of the provisions set out within this Series Memorandum and the Programme 
Memorandum. 

For as long as the Notes remain outstanding, copies of the following documents will be 
available to Noteholders for inspection in physical form during usual business hours on any 
weekday (Saturdays, Sundays and public holidays excepted) at the registered office of the 
Issuer: 

1. This Series Memorandum and the Programme Memorandum; 
 

2. The Master Documents; 
 

3. The Constituting Instrument dated the Issue Date; and 
 
4. The Certificate of Incorporation and the Constitution of the Issuer. 

The Notes, which are described in this Series Memorandum, have not been, and will 
not be, registered under the United States Securities Act of 1933, as amended (the 
“Securities Act”) or the securities laws of any of the States of the United States.  
Accordingly, the Notes are being offered and sold only in bearer form pursuant to the 
exemption afforded by Regulation S promulgated under the Securities Act solely 
outside of the United States and solely to non-US persons and in specific reliance 
upon the representations by each Noteholder that (1) at the time of the offer and sale 
of the Notes to the Noteholder, the Noteholder was not a US Person as defined in 
Regulation S promulgated under the Securities Act, and (2) at the time of the offer and 
sale of the Notes to the Noteholder and, as of the date of the execution and delivery of 
the purchasing or subscription agreement by the Noteholder, the Noteholder was 
outside of the United States.  The Notes may not be offered or sold in the United 
States or to US Persons (as defined in Regulation S) unless the securities are 
registered under the Securities Act, or an exemption from the registration 
requirements of the Securities Act is available.  The Notes are subject to certain 
United States tax law requirements. 

In relation to each Member State of the European Economic Area which has implemented 
the Prospectus Directive (each, a “Relevant Member State”), an offer of Notes to the public 
has not and may not be made in that Relevant Member State.  

The Notes are illiquid investments, the purchase of which involves substantial risks.  Any 
investor investing in the Notes should fully consider, understand and appreciate those risks. 

Purchasers of Notes should conduct such independent investigation and analysis 
regarding the Issuer, the Charged Assets, the Loan Memorandum and the Notes as 
they deem appropriate to evaluate the merits and risks of an investment in the Notes, 
as the Notes described in this Series Memorandum may not be suitable for all 
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purchasers of Notes. Purchasers of Notes should have sufficient knowledge and 
experience in financial, taxation, accounting, capital treatment and business matters, 
and access to, and knowledge of, appropriate analytical resources, to evaluate the 
information contained in this Series Memorandum and the merits and risks of 
investing in the Notes in the context of their financial and regulatory position and 
circumstances. This Series Memorandum does not describe all of the risks and 
investment considerations applicable to an investment in the Notes. The risks and 
investment considerations identified in this Series Memorandum are provided as 
general information only and the Issuer disclaims any responsibility to advise 
purchasers of Notes of the risks and investment considerations associated with the 
purchase of the Notes as they may exist at the date hereof or as they may from time to 
time alter. 

PARTICULAR ATTENTION IS DRAWN TO THE SECTION OF THIS SERIES 
MEMORANDUM HEADED “RISK FACTORS”. 

2 DOCUMENTS INCORPORATED BY REFERENCE 

The Programme Memorandum is incorporated in, and shall be taken to form part of this 
Series Memorandum. This Series Memorandum must be read and construed in conjunction 
with the Programme Memorandum and shall be deemed to modify and supersede the 
contents of such document to the extent that a statement contained herein is inconsistent 
with such contents. 

3 RISK FACTORS 

3.1 General 

The purchase of the Notes involves substantial risks.  Each prospective purchaser of the 
Notes should be familiar with instruments having characteristics similar to the Notes and 
should fully understand the terms of the Notes and the nature and extent of its exposure to 
risk of loss.  

Before making an investment decision prospective purchasers of the Notes should conduct 
such independent investigation and analysis regarding the Issuer, the Portfolio Manager, the 
Charged Assets, the Loan Memorandum, the Notes and all other relevant persons and such 
market and economic factors as they deem appropriate to evaluate the merits and risks of 
an investment in the Notes. As part of such independent investigation and analysis, 
prospective purchasers of Notes should consider carefully all the information set forth in this 
Series Memorandum and in the Programme Memorandum and the considerations set out 
below.  

Investment in the Notes is only suitable for investors who have the knowledge and 
experience in financial and business matters necessary to enable them to evaluate the 
information contained in this Series Memorandum and in the Programme Memorandum and 
the merits and risks of an investment in the Notes in the context of the investor’s own 
financial circumstances and investment objectives.  

Investment in the Notes (or a participation therein) is only suitable for investors who: 

1. are capable of bearing the economic risk of an investment in the Notes (or a 
participation therein) for a period up to and until the redemption of the Notes; 
 

2. are acquiring an interest in the Notes (or a participation therein) for their own account for 
investment, not with a view to resale, distribution or other disposition of such interest 
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(subject to any applicable law requiring that the disposition of the investor’s property be 
within its control); and 
 

3. recognise that it may not be possible to make any transfer of the Notes (or a 
participation therein) for a substantial period of time, if at all. 

Each of the Issuer and the Arranger may, in its discretion, disregard interest shown by a 
prospective investor even though that investor satisfies the foregoing suitability standards. 

Each prospective investor should ensure that it fully understands the nature of the 
transaction into which it is entering and the nature and extent of its exposure to the 
risk of loss of all or a substantial part of its investment.  Attention is drawn, in 
particular, to the Conditions in the Master Conditions (2018 Edition) entitled 'Security’ 
and ‘Enforcement and Limited Recourse’ and the sections in this Series Memorandum 
entitled ‘Information relating to the Portfolio Management Agreement’ and 
‘Information relating to the Charged Assets’. 

3.2 Risks relating to the Issuer and Transaction Parties 

Special purpose company 

The Issuer is a special purpose company and has been established for the purpose of 
issuing multiple Series of secured Notes under the HFMX Programme. The Issuer has 
issued share capital only in the amount of EUR 1 (one euro). Should any unforeseen 
expenses or liabilities (which have not been provided for) arise, the Issuer may be unable to 
meet them, leading to an Event of Default under the Notes. 

There is no certainty that Noteholders will recover any amounts payable under the Notes.  
Due to the limited recourse nature of the Notes (see ‘Limited recourse’ below), claims in 
respect of the Notes are limited to the proceeds of enforcement of the Mortgaged Property 
after the deduction of any applicable expenses.  In addition, if a claim is brought against the 
Issuer (whether under statute, common law or otherwise) which is not subject to such 
contractual limited recourse provisions, the only assets available to meet such claim would 
be the proceeds of the issuance of the Issuer’s ordinary shares and any transaction fees 
(see ‘Fees’ below), to the extent any remain as at the date of such claim and are available to 
meet such claim. The only other assets of the Issuer will be the assets on which each Series 
is secured, which will be subject to the prior security interests of the relevant Noteholders, 
any other secured parties under that Series.  

Limited recourse 

The Notes will be limited recourse obligations of the Issuer secured on the Charged Assets 
and are not or will not (as the case may be) be obligations or responsibilities of, or 
guaranteed by, any other person or entity. For the avoidance of doubt, none of the 
Trustee, the Arranger, the Portfolio Manager, any other Agent appointed by the Issuer 
or any other person has any obligation to any Noteholder for payment of any amount 
by the Issuer in respect of the Notes.  There is no person that guarantees to 
Noteholders that they will recover any amounts payable under the Notes. 

The ability of the Issuer to meet its obligations in respect of the Notes will be dependent on 
the receipt by the Issuer of moneys due to it under the Charged Assets. The Noteholders 
shall have no recourse to the Issuer beyond the moneys derived by or on behalf of the 
Issuer in respect of the Charged Assets. To the extent that investment by the Issuer in the 
Charged Assets held by the Issuer results in such investment being less than the obligations 
of the Issuer under the Notes, the Issuer will have insufficient funds available to meet its 
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obligations in respect of the Notes. In such event, any shortfall would be borne by the 
Noteholders in accordance with the priorities specified in the Conditions.  See ‘Nature of the 
investment’ below. 

For the avoidance of doubt, Notes are not, and do not represent or convey any interest in the 
Charged Assets nor do they confer on the Noteholder any right (whether in respect of voting, 
dividend or other distribution) which a holder of any Charged Assets may have had. The 
Issuer is not an agent of the Noteholder for any purpose. 

Liability for the obligations of other Series 

The Issuer has undertaken not to incur any obligations with respect to any other Series of 
Notes unless recourse in respect of such obligations is limited to the proceeds of 
enforcement of the Security over the assets of the Issuer on which such obligations are 
secured (which assets shall exclude the Mortgaged Property securing any other Series of 
Notes). Nevertheless, to the extent there are any creditors with respect to a Series of Notes 
whose recourse is not so limited Noteholders may be exposed to risks incurred for the 
account of other Series. 

3.3 Risks relating to the Notes 

Nature of the investment 

These Notes are not principal protected and are a high-risk investment in the form of a debt 
instrument. The Noteholders are neither assured of repayment of the capital invested nor are 
they assured of payment of a stated rate of interest or of any interest at all. The Notes give 
Noteholders exposure to the Series Assets, see “Information relating to the Charged Assets” 
below. 

Any payments to be made on the Notes depend on the value of the Charged Assets held by 
the Issuer, which is the value of the amounts received by the Issuer in respect of the 
Charged Assets. Should the Charged Assets decrease in value, Noteholders will incur a 
partial or total loss of their investment. Even if the Charged Assets increase in value, 
Noteholders may incur a partial or total loss of their investment to the extent that the 
appreciation of the Charged Assets is not sufficient to account for fees, costs and expenses 
of the Issuer. 

In certain circumstances, described in the Conditions of the Notes, the Notes will be 
redeemed early pursuant to a Mandatory Redemption Event, or an Additional Mandatory 
Redemption Event or Optional Redemption and Noteholders shall be entitled to receive only 
such amount as is available following the sale, redemption or other means of realisation of 
the Charged Assets, subject to the provisions of the Notes described under ‘Limited 
recourse’ above. 

In general, redemption payments to be made on the Notes are calculated with reference to 
the value of the Charged Assets. However, if and to the extent that the amount payable by 
the Issuer in accordance with the Notes to the Noteholders is greater than the amount 
received by the Issuer in respect of the redemption of the Charged Assets, the Noteholder 
shall be entitled to receive only its pro rata share of such amount as is received by the Issuer 
under the Charged Assets after deduction of any applicable costs and expenses. 

Change of law, tax and administrative practice 

The structure of the transaction and, inter alia, the issue of the Notes are based on law, tax 
and administrative practice in effect at the date hereof, and having due regard to the 
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expected tax treatment of all relevant entities under such law and practice. No assurance 
can be given that law, tax or administrative practice will not change after the Issue Date or 
that such change will not adversely impact the structure of the transaction and the treatment 
of the Notes. 

Fees 

In addition to the fees due to the Trustee and any Agents, and any other transaction related 
fees incurred by the Issuer in respect of the issuance of the Notes, the amounts payable 
under the Notes are based on the performance of the Charged Assets after deduction of 
certain fees, which is further described in Special Condition 5.8 of the Notes.  The fees may 
be applied in calculating the value of the Portfolio and therefore may result in a reduction in 
the value of the Notes.  

In connection with the offer and sale of the Notes, the Arranger or any of its associated 
companies may, directly or indirectly, pay fees in varying amounts to third parties or, as the 
case may be, receive fees (including but not limited to distribution fees and retrocessions) in 
varying amounts, including, from third parties (which may include any Transaction 
Participants as defined below). Each Noteholder acknowledges that the Arranger or any of 
its associated companies may retain all or part of such fees. 

Foreign exchange risk 

The Notes are denominated in USD. The Charged Assets may be denominated in US 
dollars, euros, or any other currencies. The Issuer will effect foreign exchange transactions 
to convert amounts received in respect of the Charged Assets into USD in order to meet its 
payment obligations under the Notes. In order to mitigate the foreign exchange risk the 
Portfolio Manager may on behalf of the Issuer enter into foreign exchange hedging 
transactions with such banks and other providers of treasury products (“Derivatives 
Counterparties”) as may in the sole discretion of the Issuer or the Portfolio Manager be 
appropriate given the Charged Assets and the obligations of the Issuer under the Notes.  
Accordingly, the Issuer and the Noteholders may be exposed to credit risk of such 
Derivatives Counterparties providing foreign exchange hedging to the Issuer. 

Optional Redemption by the Issuer 

Investors in the Notes should be aware that the Issuer has the option to, and shall if given 
notice by the Arranger, redeem any amount of the Notes at their Early Redemption Amount 
on the Optional Redemption Payment Date, subject to the notice requirements set out in the 
Conditions.  Such notice may only be revoked by the Issuer at any time prior to the Optional 
Redemption Date with the consent of the Trustee in accordance with the Conditions. 

Optional Redemption by the Noteholder 

Investors in the Notes should be aware that the Issuer shall at the option of any Noteholder 
redeem any amount of the Notes at their Early Redemption Amount on the Noteholder 
Redemption Date, subject to the notice requirements set out in the Conditions.   

Restrictions on Transfer 

The Notes are subject to restrictions on transfer, as described in the ‘Subscription and Sale" 
section of the Programme Memorandum and ‘Selling Restrictions" section of this Series 
Memorandum. In particular, the Notes have not been registered under the Securities Act, 
under any US state securities or ‘Blue Sky’ laws or under the securities laws of any other 
jurisdiction and are being issued and sold in reliance upon exemptions from registration 
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provided by such laws. No Note may be sold, assigned, participated, pledged or transferred 
unless such sale, assignment, participation, pledge or transfer (a) is exempt from the 
registration requirements of the Securities Act (for example, the exemption provided by Rule 
144A under the Securities Act or the exemption provided by Regulation S under the 
Securities Act and applicable state securities laws) and (b) is in compliance with the transfer 
restrictions and certification requirements described in the "Subscription and Sale" section of 
the Programme Memorandum and the "Selling Restrictions" section of this Series 
Memorandum. 

Arranger default 

The Notes will be redeemed if the Arranger is dissolved or becomes unable to perform its 
obligations in relation to the Notes unless a substitute arranger (the "Substitute Arranger") 
is appointed by the Issuer within 90 days of such event. 

Payments 

Payments under the Notes will only be made after receipt of the Realisable Value by the 
Issuer. The date of payment of the redemption amount under the Notes is therefore not 
fixed.  Payment of redemption amounts under the Notes depends on the realisation of or the 
liquidation of the Charged Assets. It may take a considerable period of time to redeem the 
Charged Assets, in particular in the case of a redemption pursuant to an Early Redemption. 
Noteholders may only receive payment of the relevant redemption amount under the Notes 
significantly later than the specified redemption date of the Notes.    

Liquidity 

No secondary market for the Notes currently exists. Prospective purchasers of the Notes 
should therefore recognise that they may not be able to liquidate their investment in the 
Notes. Investment in the Notes is therefore only suitable for investors who are capable of 
bearing the economic risk of an investment in the Notes for an indefinite period of time and 
are not acquiring the Notes with a view to a potential resale, distribution or other disposition 
at some future date. 

Application has been made to list the Notes on the Third Market of the Vienna Stock 
Exchange. Listing is expected to take place on or about the Issue Date but no assurance 
can be given that such application will be granted. Even if the Notes are listed, there is no 
assurance that a secondary trading market or liquidity will develop.   

Extended Maturity Date 

The term of the Notes may be extended for further periods of up to ten (10) years, provided 
that, at the request of the Issuer, the Calculation Agent, on behalf of the Issuer, has given a 
notice (the “Extension Notice”) to the Trustee, the Principal Paying Agent and the 
Noteholders not less than one (1) calendar month prior to the Maturity Date or the Extended 
Maturity Date if applicable, stating that such extension shall take place in respect of the 
Notes. If no Extension Notice, or no further Extension Notices (if applicable) are delivered by 
the Calculation Agent, the Notes shall be redeemed on the Maturity Date or on the date 
stated in the final Extension Notice (such date being the “Extended Maturity Date”). 

Market and legal risk 

The Notes will constitute secured, limited recourse obligations of the Issuer, recourse in 
respect of which will, in effect, be limited to the proceeds of the Mortgaged Property (which 
principally comprises the Charged Assets) relating to the Notes and no other assets of the 
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Issuer will be available to satisfy claims of Noteholders. The Issuer’s obligations to the 
Noteholders are solely funded by, and primarily secured on, the Charged Assets. Therefore, 
to the extent that the value of the Charged Assets falls, payment under the Charged Assets 
is not made, the Charged Assets cannot be sold or if the relevant security arrangements 
would not be enforceable, a loss of principal or interest or both under the Notes will result. 
Noteholders therefore assume the market and legal risk of the Charged Assets. 

None of the Transaction Participants (as defined below but excluding the Portfolio Manager) 
nor any affiliate of any of them or other person on their behalf has made any investigation of, 
or makes any representation or warranty, express or implied, as to the standing or suitability 
of the Portfolio Manager or the financial or other condition of the Charged Assets. 

None of the Issuer, the Arranger, the Trustee, the Principal Paying Agent, the Administration 
Agent, the Charged Assets Realisation Agent, the Calculation Agent, the Placing Agent, the 
Portfolio Manager or any other Agent (together, the “Transaction Participants”) nor any 
affiliate of any of them (or any person on their behalf) assume any responsibility vis-à-vis the 
Noteholders for the economic success or lack of success of an investment in the Notes, or 
the performance, the value or terms of the Charged Assets. No Transaction Participant will 
have any responsibility or duty to make any such investigations, to keep any such matters 
under review, to provide the Noteholders, or prospective purchasers of the Notes, with any 
information in relation to such matters or to advise as to the attendant risks. 

Independent review and advice 

Each prospective purchaser of Notes must determine, based on its own independent review 
and such legal, financial and tax advice as it deems appropriate under the circumstances, 
that its acquisition of the Notes (i) is fully consistent with its financial needs, objectives and 
condition, (ii) complies and is fully consistent with all investment policies, guidelines, 
authorisations and restrictions (including as to its capacity) applicable to it, (iii) has been duly 
approved in accordance with all applicable laws and procedures and (iv) is a fit, proper and 
suitable investment for it, undertaken for a proper purpose. 

Legality of purchase 

None of the Transaction Participants or any affiliate of any of them or other person on their 
behalf has or assumes responsibility for the lawfulness of the acquisition of the Notes by a 
prospective purchaser of the Notes, whether under the laws of the jurisdiction of its 
incorporation or the jurisdiction in which it operates (if different), or for compliance by that 
prospective purchaser with any law, regulation or regulatory policy applicable to it. 

No reliance 

The Transaction Participants and all affiliates of any of them disclaim any responsibility to 
advise purchasers of the Notes of the risks and investment considerations associated with 
the purchase of the Notes as they may exist at the date hereof or from time to time hereafter.  

No restrictions on activities 

Any of the Transaction Participants and any affiliate of any of them or other person on their 
behalf may have existing or future business relationships (including depository, lending, 
advisory or any other kind of commercial or investment banking activities or other business) 
with any of the other Transaction Participants and any affiliate of any of them or other person 
on their behalf and may purchase, sell or otherwise deal in any assets or obligations of, or 
relating to, any such party. Any of the Transaction Participants and any affiliate of any of 
them or other person on their behalf may act with respect to any such business, assets or 
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obligations without regard to any possible consequences for the Issuer, the Notes or any 
Noteholder (or the impact of any such dealing on the interests of any Noteholder) or 
otherwise. 

Provision of information 

Any of the Transaction Participants or any affiliate of any of them or any other person acting 
on their behalf may at the date hereof or at any time hereafter be in possession of 
information in relation to the other Transaction Participants or any affiliate of any of them or 
any other person acting on their behalf or on behalf of the Charged Assets (which may or 
may not be publicly available or confidential). None of such persons shall be under any 
obligation to make any such information available to Noteholders or any other party other 
than as provided in the Conditions of the Notes. 

Taxation 

Each Noteholder will assume and be solely responsible for any and all taxes of any 
jurisdiction or governmental or regulatory authority, including, without limitation, any state or 
local taxes or other like assessment or charges that may be applicable to any payment to it 
in respect of the Notes. Neither the Issuer nor any other person will pay any additional 
amounts to the Noteholders to reimburse them for any tax, assessment or charge required to 
be withheld or deducted from payments in respect of the Notes by the Issuer or by the 
Principal Paying Agent (or any other Paying Agent). 

Legal opinions 

No legal opinions will be obtained with respect to any applicable laws, including the laws 
applicable to the Portfolio Manager, the laws governing the Charged Assets or as to the 
validity, enforceability or binding nature of the Charged Assets. 

Conflict of interests 

Any of the Transaction Participants or any affiliate of any of them or any other person acting 
on their behalf may from time to time, as principal or agent, have positions in, or may buy or 
sell, or make a market in any securities (including shares in a Transaction Participant), 
currencies, financial instruments or other assets owned by a Transaction Participant. Any 
trading and / or hedging activities of Transaction Participants or any affiliate of any of them 
or any other person acting on their behalf related to this transaction may have an impact on 
the price of the underlying assets.  

Clearing systems 

The Notes will be represented by one or more Temporary Global Notes and Permanent 
Global Notes. Such Global Notes will be deposited with a common depositary for Euroclear 
and Clearstream, Luxembourg. Except in the limited circumstances described in the relevant 
Global Note, investors will not be entitled to receive definitive Notes. Euroclear and 
Clearstream, Luxembourg will maintain records of the beneficial interests in the Global 
Notes. While the Notes are represented by one or more Global Notes, investors will be able 
to trade their beneficial interests only through Euroclear and Clearstream, Luxembourg. 

While the Notes are represented by one or more Global Notes the Issuer will discharge its 
payment obligations under the Notes by making payments through the Principal Paying 
Agent to the common depositary for Euroclear and Clearstream, Luxembourg for distribution 
to their account holders. A holder of a beneficial interest in a Global Note must rely on the 
procedures of Euroclear and Clearstream, Luxembourg to receive payments under the 
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Notes. The Issuer has no responsibility or liability for the records relating to, or payments 
made in respect of, beneficial interests in the Global Notes. 

Holders of beneficial interests in the Global Notes will not have a direct right to vote in 
respect of the relevant Notes. Instead, such holders will be permitted to act only to the extent 
that they are enabled by Euroclear and Clearstream, Luxembourg to appoint appropriate 
proxies. 

Limitations of the ability to grant security over Notes while in global form 

Because transactions in the Notes will be effected only through Euroclear or Clearstream, 
Luxembourg, direct or indirect participants in their respective book-entry-systems and certain 
banks, the ability of a Noteholder to pledge such interest to persons or entities that do not 
participate in the Euroclear or Clearstream systems, or otherwise to take actions in respect 
of such interests, may be limited due to the lack of physical security representing such 
interest. 
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3.4 Risks relating to the Charged Assets 

3.4.1 Investment in the Series Assets 

The Issuer intends to use the proceeds of the issue of the Notes to make, on or as 
soon as practicable after the Issue Date a loan pursuant to the Loan Agreement 
(as defined below) between the Issuer as lender, and Pro Confianza, S.A. de C.V. 
S.O.F.O.M, E.N.R (the “Borrower”). The Borrower’s obligations under the Loan 
Agreement will be secured by the Guaranty Trust (as defined below).  

Pursuant to a Mexican law governed irrevocable guaranty trust made between the 
Borrower, Banco Actinver, S.A. as trustee and the Issuer (the “Trust”), collection 
rights to certain leases and loan originated by the Borrower in the ordinary course 
of business of its operations will be assigned into the Trust as security for the debt 
obligations of the Borrower under the Loan Agreement (the “Guaranty Trust”).  

The Issuer’s right, title and interest in the Guaranty Trust and the Loan Agreement 
will, pursuant to the Supplemental Mexican Security, be assigned as security to 
the Trustee, as security for the payment obligations of the Issuer under the Notes, 
as more particularly described therein. 

The above is a brief summary of the Guaranty Trust only and is not intended to be 
a comprehensive description thereof.  

The Noteholders are reliant on the Issuer and the Arranger to take all necessary 
steps to ensure that the Guaranty Trust and the Supplemental Mexican Security is 
perfected and enforceable. If (i) one or more steps necessary to effect perfection 
of the Guaranty Trust and the Supplemental Mexican Security are not taken (ii) 
there are any issues with Borrowers’ title to the assets the subject of the Guaranty 
Trust or (iii) there is any restriction on the ability to charge the assets the subject of 
the Guaranty Trust, the Guaranty Trust and the Supplemental Mexican Security 
may not be enforceable in whole or in part. Noteholders should be aware that the 
Trustee has not investigated any of the above matters and is solely reliant on the 
Issuer and the Arranger to take all necessary steps to ensure that the Guaranty 
Trust and the Supplemental Mexican Security is valid and enforceable in the 
manner envisaged over the relevant assets. 

The Borrower has requested that the Issuer, through and by an issuance of the 
Notes and the proceeds of such issue, extend to the Borrower a loan pursuant to 
the Loan Agreement (as defined herein). 

Prospective purchasers of the Notes should conduct their own independent 
investigation and analysis regarding the Issuer, the Loan Agreement, the 
Guaranty Trust, the Loan Memorandum, the Borrower and the Notes as they 
deem appropriate to evaluate the merits and risks of an investment in the 
Notes. 

On the Issue Date, or as soon as practicable thereafter, the Issuer shall advance 
the entire proceeds from the issue of the Notes, to make a loan, pursuant to the 
Loan Agreement. 

It is important to note that, while it is the Issuer’s intent, there is no certainty as at 
the Issue Date that the Issuer will proceed with the Loan Agreement, or what the 
timing of such Loan Agreement may be. Therefore, neither the Issuer, the 
Arranger nor the Trustee nor any other party makes any representation regarding 
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the possibility or timing of the Loan Agreement between the Issuer and the 
Borrower.   

The Notes will be redeemed early in full, upon the termination or liquidation of the  
Loan Agreement, for any reason, including but not limited to, the completion of the 
Loan term, if the Loan is not made at all, as per the above, following any Event of 
Default by the Borrower (save as provided in Special Condition 5.6.1(B), or as 
agreed from time to time by the Issuer and Borrower and notified to the Calculation 
Agent and the Charged Assets Realisation Agent.  

3.4.2 No Operating History of the Borrower 

The Borrower has limited performance history.  Noteholders may not have 
sufficient historical information to serve as a basis for making a more informed 
investment decision. 

3.4.3 ‘Covenant-lite’ Loan Agreement 

The Loan Agreement does not contain financial covenants which the Borrower is 
required to maintain.  The Loan Agreement does not have "maintenance tests" 
which are reviewed periodically in order to determine whether the Borrower's 
operating performance is satisfactory and which provide lenders with greater 
control over the quality of their investment by requiring the borrower to more 
strictly preserve its credit quality. The lack of maintenance tests may result in a 
higher risk of loss and may hinder the Issuer's ability to restructure the Loan in 
order to mitigate the Issuer's exposure to loss. 

3.4.4 Insolvency of the Borrower could reduce or eliminate the return to the Issuer on 
the Loan Agreement and so may impair payments on the Notes 

There is a significant risk that the Borrower may enter bankruptcy proceedings.  
Such proceedings may result in, among other things, a substantial reduction in the 
interest rate and a substantial write down of the principal of the Loan Agreement. 
Various laws enacted in the Borrower's home jurisdiction for the protection of 
debtors or creditors could adversely affect the Issuer’s ability to recover amounts 
owed.   

3.4.5 Redemption and Transfer of the Charged Assets 

Realisation or transfer of the Charged Assets may in certain circumstances be 
deferred in accordance with their relevant terms. The period of deferral may be 
significant. Therefore in certain circumstances, including where the Security for the 
Notes becomes enforceable, there may be a significant delay in payments under 
the Notes and/or it may be impossible to transfer the Charged Assets, whether as 
a means of realising their value or otherwise. 

3.4.6 Security may be declared invalid 

The Issuer will grant security interests in favour of the Trustee for itself and for the 
benefit of the Noteholders in the Mortgaged Property pursuant to the Trust Deed 
and the Charging Instrument (as defined below). However, if the security interest 
of the Trustee in the Mortgaged Property was determined to be invalid or 
unperfected, Noteholders would be unsecured creditors and would rank on a pari 
passu basis with other unsecured creditors (if any) of the Issuer. Each of the 
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foregoing factors may delay or reduce investors’ return on their Notes and 
investors may suffer a loss (including a total loss) on their investment. 

 Further, the Borrower will grant security interests in favour of the Issuer pursuant 
to the Guaranty Trust. However, if the security interest of the Issuer in the 
Guaranty Trust were determined to be invalid or unperfected, the Issuer would be 
an unsecured creditor and would rank on a pari passu basis with other unsecured 
creditors (if any) of the Borrower. Each of the foregoing factors may delay or 
reduce investors’ return on their Notes and investors may suffer a loss (including a 
total loss) on their investment.  

3.4.7 Not a bank deposit 

Any investment in the Notes does not have the status of a bank deposit in Ireland 
and is not within the scope of the deposit protection scheme operated by the 
Central Bank of Ireland. The Issuer is not regulated by the Central Bank of Ireland 
by virtue of the issue of the Notes. 

3.4.8 Lack of diversification  

The Issuer may only invest in one asset, being the Loan Agreement. To the extent 
all the assets relating to the Notes are represented by one type or class of asset, 
such asset or class of asset may be more susceptible to a single adverse 
economic or regulatory occurrence, and lead to greater fluctuations in the value of 
Notes than may have been the case when investing in a diversified pool of assets. 

3.4.9 Risks Related to the Borrower and its operations 

The performance and realisation of the Loan Agreement, and thereby, of the 
Notes, is dependent on the overall performance, operations and financial condition 
of the Borrower. 

NEITHER THE ISSUER, THE TRUSTEE NOR ANY OF THE AGENTS HAVE 
REVIEWED THE OVERALL PERFORMANCE, OPERATIONS AND FINANCIAL 
CONDITION OF THE BORROWER OR ANY OTHER CONDITIONS OF THE 
BORROWER AT THE TIME OF THE ISSUE DATE AND DO NOT GUARANTEE 
OR MAKE ANY RECOMMENDATIONS OR WARRANTIES, IN ANY FORM, AS 
TO THE SUITABILITY OF ANY INVESTMENT, INCLUDING THROUGH 
PURCHASE OF THE NOTES, THE PERFORMANCE OF WHICH IS 
DEPENDENT ON THE BORROWER OR ANY OF ITS OPERATIONS. 

During the term of the Notes the Borrower’s operating results may fluctuate. 

The Borrower’s operating results may fluctuate due to a number of factors, 
including the risks described in this Series Memorandum.  

Any adverse effect on the Borrower may, through the Loan Agreement, affect the 
performance of the Notes and the Issuer’s ability to meet its obligations in respect 
of the Notes. 

The performance of the Notes is tightly linked to the ability of the Borrower to meet 
its obligations under the Loan Agreement. Therefore, any adverse effect on the 
Borrower’s financial results, performance, and / or growth prospects may 
subsequently, through the Loan Agreement, adversely affect the performance of 
the Notes and the ability by the Issuer to meet its obligations in respect of the 
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Notes, which will be dependent on the receipt by the Issuer of moneys due to it 
under the Mortgaged Property (Including the Loan Agreement). 

3.4.10 Security for the Notes 

The Issuer has granted security over the Account Bank Agreement, Unwind 
Account Custody Agreement and any accounts held pursuant thereto in favour of 
the Trustee, as security for itself and the Secured Parties, pursuant to the 
Programme Accounts Security Agreement in respect of the Issuer’s obligations to 
the Trustee in respect of all Series under the HFMX Programme. Pursuant to a 
deed of confirmation, the Issuer will confirm to the Trustee that the Programme 
Accounts Security Agreement charges the Account Bank Agreement, Unwind 
Account Custody Agreement and any accounts held pursuant thereto in favour of 
the Trustee in respect of the Issuer’s obligations under Series 223 Stallion Fund.  

Monies may be held by The Bank of New York Mellon, London Branch, pursuant 
to the Account Bank Agreement or Unwind Account Custody Agreement to 
facilitate the transfer of the proceeds of the issuance of Notes to the Borrower 
pursuant to the Loan Agreement and / or payment of any Interest Amount or 
Redemption Amount to Noteholders. It is intended that such transfers will happen 
promptly however this may not always be possible and there may be a delay in 
respect of such transfers. Such monies may be temporarily commingled with 
monies attributable to other Series. While the Issuer has granted security over 
such monies pursuant to both the Constituting Instrument and the Programme 
Accounts Security Agreement in favour of the Trustee (for itself and the other 
Secured Parties), Noteholders should note that the commingling of such monies 
may have a negative effect on the Trustee’s ability to enforce security over such 
monies. 

Certain of the charges, including the Supplemental Mexican Security, in respect of 
the Notes are stated to be fixed charges in nature. The essence of a fixed charge 
is that the person creating the charge does not have liberty to deal with the assets 
which are the subject matter of the security in the sense of disposing of such 
assets or expending or appropriating the moneys or claims constituting such 
assets and accordingly, if and to the extent that such liberty is given to the Issuer 
or any other party (for example the Portfolio Manager) any such charge may 
operate as a floating, rather than a fixed, charge. 

3.5 Summary of Principal Underlying Investment Risks 

As with any investment, you could lose all or part of your investment in the Notes, and the 
Notes' performance could trail that of other investments. The Notes are subject to one or 
more of the principal risks noted below (either directly or through its investments in Series 
Assets), any of which may adversely affect the Notes' Net Asset Value, trading price, yield, 
total return and ability to meet its investment objective. 

3.5.1 Counterparty Risk 

The Issuer bears the risk that the Borrower may default on its obligations or otherwise fail to 
honour its obligations under the Loan Agreement. If the Borrower defaults on its payment 
obligations the Issuer will lose money and the value of an investment in the Notes may 
decrease.  
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3.5.2 Credit Risk 

The financial condition of the Borrower may cause it to default or become unable to pay 
interest or principal due or otherwise fail to perform under the Loan Agreement. The Issuer 
cannot collect interest and principal payments on the Loan Agreement if the Borrower 
defaults. The value of an investment in the Notes may change quickly and without warning in 
response to Borrower defaults. 

3.5.3 Investment Risk 

As with all investments, an investment in the Notes is subject to investment risk. Noteholders 
could lose money, including the possible loss of the entire principal amount of an investment, 
over short or long periods of time. 

3.5.4 Liquidity Risk 

The Loan Agreement is an illiquid investment. In the event that the Borrower defaults or the 
Notes are subject to redemption there is no assurance that the Loan Agreement can be sold 
whether in a distressed sale or otherwise.  

3.5.5 871(m) 

The Notes will not be treated as subject to 871(m) of the US Internal Revenue Code of 1986 
as amended. 

3.5.6 Market Trading Risk 

The Issuer faces numerous market trading risks, including the potential lack of an active 
market for the Notes, losses from trading in secondary markets and periods of high volatility. 
ANY OF THESE FACTORS, AMONG OTHERS, MAY LEAD TO THE NOTES TRADING AT 
A PREMIUM OR DISCOUNT TO NET ASSET VALUE. 

3.5.7 Management Risk 

The Portfolio is actively managed by the Portfolio Manager using proprietary investment 
strategies and processes. There can be no guarantee that these strategies and processes 
will be successful or that the Portfolio Manager will achieve its investment objective. 

AS WITH ANY INVESTMENT YOU COULD LOSE ALL OR PART OF YOUR 
INVESTMENT IN THE NOTES AND THE NOTES' PERFORMANCE COULD TRAIL THAT 
OF OTHER INVESTMENTS.  YOUR ATTENTION IS DRAWN TO THE LOAN 
MEMORANDUM AND LOAN AGREEMENT AS DEFINED BELOW AND ATTACHED AS 
APPENDIX OR APPENDIXES TO THIS SERIES MEMORANDUM. IN PARTICULAR 
PROSPECTIVE INVESTORS SHOULD NOTE THE SECTION OF THE LOAN 
MEMORANDUM ENTITLED "RISK FACTORS".  PROSPECTIVE INVESTORS SHOULD 
NOT INVEST IN THE NOTES WITHOUT TAKING INDEPENDENT ADVICE ON THE 
RISKS SET OUT THEREIN. 

THE CONSIDERATIONS SET OUT ABOVE ARE NOT, AND ARE NOT INTENDED TO 
BE, A COMPREHENSIVE LIST OF ALL CONSIDERATIONS RELEVANT TO A DECISION 
TO PURCHASE OR HOLD ANY NOTES. THE ATTENTION OF INVESTORS IS ALSO 
DRAWN TO THE SECTIONS HEADED ‘RISK FACTORS’ IN THE PROGRAMME 
MEMORANDUM. 
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4 CONDITIONS OF THE NOTES 

The Noteholders should note that words and expressions not otherwise defined below shall 
have the meanings respectively ascribed to them by Special Condition 5.1 (Definitions). The 
Master Definitions (2018 Edition) will apply for the purposes of interpretation of these terms 
and conditions and the Conditions except as expressly provided therein or the context 
otherwise requires.   

The Notes shall have the following terms and conditions which shall complete, modify and 
amend the Master Conditions (2018 Edition), which shall apply to the Notes as so 
completed, modified and amended.  References to “Conditions” or “Condition” shall mean 
references to the Conditions of the Notes as modified herein. 

The Issuer intends that any Further Notes (as defined herein) shall (save in respect of the 
relevant issue date) have the same Conditions as, and form a single Series with, the Notes 
of Series 223 Stallion Fund. 

Programme: HFMX Programme 

Series: Stallion Fund (Series 223) Notes due 2021 

Series Number: 223 

Tranche Number: 1 

ISIN Code: XS1903318738 

Common Code: 190331873 

Delivery: Issue Agent shall deliver notes to the Issuer in free of 
payment form prior to the subscription by Noteholders. 

 

Issue Date: 7 November 2018  

Maturity Date: 5 November 2021  

Extended Maturity Date: See Special Condition 5.10 (Extended Maturity Date) 

Principal Amount: 7,000,000 

Currency: USD 

Authorised Denomination: USD 1,000 

Initial Subscription Price: 100% 

Subscription Price: NAV per Note or such other price as may be determined by 
the Calculation Agent 

 

Issuer: HFMX Designated Activity Company 

Arranger: FlexFunds LTD 

Placing Agents: GWM Group, Inc. and GWM LTD 

Issuer: HFMX Designated Activity Company 

Trustee: Intertrust Trustees Limited 

Portfolio Manager: BiscayneAmericas Advisers, LLC 
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Calculation Agent: FlexFunds ETP, LLC 

Charged Assets 
Realisation Agent: 

FlexFunds LTD 

Issue Agent: The Bank of New York Mellon, London Branch 

Principal Paying Agent: The Bank of New York Mellon, London Branch 

 

Status of the Notes: Secured and limited recourse obligations of the Issuer 
ranking pari passu without any preferences amongst 
themselves secured as set out under “Security” below and 
subject to the priority set out under “Priority” below. 

Priority: Counterparty Priority applies. 

Type of Note: Variable Coupon Note 

Interest Period: As regards the first interest period, the period from and 
including the Issue Date to and excluding the first Interest 
Determination Date and as regards all subsequent interest 
periods the period from and including an Interest 
Determination Date to and excluding the next Interest 
Determination Date or to and including, as applicable, the 
Maturity Date, the Extended Maturity Date or any Early 
Redemption Date, as applicable. 

Interest Determination 
Date: 

Any Business Day at the discretion of the Calculation Agent 
following receipt of a dividend, distribution or similar payment 
in respect of the Series Assets. 

Interest Rate: The Notes shall receive a total return based on the 
performance of the Portfolio during the Interest Period.  

Interest Amount: The amount determined by the Calculation Agent being:  

 

1. the Distribution Proceeds; less 
 

2. any costs, expenses, taxes and duties incurred in 
connection with the receipt of such revenue; and 
 

3. subject to deduction of any outstanding fees pursuant to 
Special Condition 5.8 (Fees). 

Interest Payment Dates: Any Business Day not less than 5 but no later than 10 
Business Days following an Interest Determination Date. At 
least 2 Business Days prior to such Interest Payment Date, 
the Calculation Agent shall provide to the Principal Paying 
Agent a notice setting out the Interest Payment Date and 
Interest Amount payable. For the avoidance of doubt the 
“Interest Payment Date” shall be deemed to be the date on 
which the Interest Amount is wired by the Issuer to the 
Principal Paying Agent.  

Listing: An application has been made for admission of the Notes to 
the official list of the Third Market of the Vienna Stock 
Exchange. Such listing is expected to take place on or about 
the Issue Date however no assurance is given that approval 
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of such application will be granted. 

Selling Restrictions: The Notes will not be offered to the public in any jurisdiction. 
See ‘Selling Restrictions’ below and in the Programme 
Memorandum. 

Form of Notes: Bearer Notes 

The Notes will initially be 
represented by: 

Temporary Global Note. 

Applicable TEFRA 
exemption: 

D Rules 

Exchange of Temporary 
Global Note or Permanent 
Global Note: 

The Temporary Global Note or, as the case may be, 
Permanent Global Note will be exchangeable, in whole but 
not in part, for a definitive Bearer Note if: 

 

1. Euroclear or Clearstream, Luxembourg or any other 
clearing system in which the Permanent Global Note or, 
as the case may be, Temporary Global Note is for the 
time being deposited terminates its business and no 
alternative clearing system, satisfactory to the Trustee 
and the Principal Paying Agent is available; or 
 

2. the Notes become due and payable in accordance with 
Condition 4 (Events of Default) and payment is not 
made on due presentation of the Temporary Global Note 
or, as the case may be, Permanent Global Note for 
payment. 

Business Day Convention: Following Business Day Convention applies. 

Redemption Amount: Unless previously redeemed the Notes will be redeemed by 
a payment in respect of each Note on the Final Maturity 
Payment Date of an amount in USD equal to the 
Redemption Amount. 

 

The Final Maturity Payment Date may be significantly later 
than the Maturity Date or Extended Maturity Date.  

 

See Special Condition 5.3 (Redemption Amount) 

Early Redemption Amount: See Special Condition 5.4 (Early Redemption Amount) 

Optional Redemption and 
Purchase: 

See Special Condition 5.5 (Optional Redemption and 
Purchase) 

Mandatory Redemption: See Special Condition 5.6 (Mandatory Redemption) 

Reports, calculations, 
determinations and 
notifications: 

The Arranger will publish a summary of the NAV Report 
received from the Calculation Agent on Bloomberg and will 
disseminate the NAV to SIX Financial Information USA Inc. 
and to the Vienna Stock Exchange. 

 

See Special Condition 5.7  (Reports, calculations, 
determinations and notifications) 
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Fees: The amounts payable under the Notes are based on the 
performance of the Charged Assets after deduction of the 
fees due to the Trustee, the Arranger and any Agents, and 
any other transaction related fees incurred by the Issuer in 
respect of the issuance of the Notes. 

 

All fees are payable prior to any amounts being payable in 
respect of the Notes to any Noteholders.  The fees will be 
applied in calculating the value of the Portfolio and therefore 
will result in a reduction in the value of the Notes (unless 
otherwise satisfied). 

 

See Special Condition 5.8 (Fees) 

Further Issues: See Special Condition 5.9 (Further Issues) 

Governing Law: The Notes and any dispute or claim arising out of or in 
connection with them (including non-contractual obligations, 
disputes or claims) shall be governed by and construed in 
accordance with Irish law. The courts of Ireland shall have 
non-exclusive jurisdiction in respect of any dispute. The 
Loan Agreement and the Supplemental Mexican Security 
are governed by the laws of Mexico and the Mexican Courts 
may have jurisdiction over any dispute or enforcement 
proceedings relating thereto. 

 

Portfolio Management  

Portfolio Manager: BiscayneAmericas Advisers, LLC 

Portfolio Management 
Agreement: 

The terms and conditions of the appointment of the Portfolio 
Manager are set out in the Portfolio Management 
Agreement.   

See “Information relating to the Portfolio Management 
Agreement” below. 

Investment Objective: The Portfolio Manager, in accordance with the terms of the 
Portfolio Management Agreement, shall be obliged to use all 
reasonable endeavours, in the course of carrying out such 
obligations, to pursue any investment strategy that it deems 
fit to maximise the total returns achieved by the Portfolio. 

Management Criteria: The Portfolio Manager will seek to achieve the Investment 
Objective through the Investment Strategy and Management 
Criteria as set out in the Portfolio Management Agreement. 

 
 

Series Assets:  

Series Assets: (i) The Loan Agreement, (ii) the Guaranty Trust and (iii) any 
and all investments, agreements, contracts (including loan 
agreements), shareholder and/or partnership interests 
acquired by the Issuer in relation to the Notes and any and 
all related investments, monies, credit balances, assets or 
related contracts, trading positions, any sums standing to the 
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credit of a deposit account (if any) or beneficial interests in 
any assets, to the extent any of the foregoing is: 

(i) held, carried and / or maintained by the Issuer, the 
Trustee and / or any of the Agents, in relation to the Notes; 
or  

(ii) established, agreed or obtained by the Issuer in relation 
to the Notes. 

 

Security  

Charged Assets: The Charged Assets shall be (i) the Series Assets and (ii) 
the Related Rights. 

Related Rights: All rights of the Issuer derived from or connected to the 
Series Assets including, without limitation, any rights to 
receive additional shares or other securities, assets or rights 
or any offers in respect thereof (whether by way of bonus 
issue, option rights, exchange, substitution, conversion or 
otherwise) or to receive monies (whether by way of 
redemption, return of capital, interest, dividend, distribution, 
income or otherwise) in respect of the Series Assets. 

Charging Instrument: Pursuant to a security agreement in respect of the Series 
Assets entered into between the Issuer and the Trustee 
dated on or about the date of the Loan Agreement, the 
Issuer will grant in favour of the Trustee, as security for itself, 
and the Secured Parties, a security interest governed under 
the laws of Mexico over the Issuer’s interest in the Charged 
Assets from time to time (such security, the “Supplemental 
Mexican Security” or the “Charging Instrument”). 

 
5 SPECIAL CONDITIONS OF THE NOTES 

5.1 Definitions 

Words set out in italics in these Conditions do not form part of the definitions for 
the purpose of the Constituting Instrument and the documents constituted thereby. 
In the event of a conflict between the Conditions and the Special Conditions, the 
Special Conditions shall prevail. 

”Account Bank Agreement” means the account bank agreement dated 15 
August 2018 between the Issuer, the Trustee and The Bank of New York Mellon, 
London Branch as the same may be amended, restated, amended and restated, 
novated, varied, supplemented, substituted, assigned, extended or otherwise 
replaced or redesignated from time to time; 

 “Arranger Default” means if any of the following events occur (in the sole 
discretion of the Issuer) in respect of the Arranger and a substitute arranger is not 
appointed (such appointment to be approved in writing by the Trustee provided 
that the approval shall not be unreasonably withheld or delayed) is not made within 
90 days of the occurrence of the relevant event.  If the Arranger: 

1. is dissolved (other than pursuant to a consolidation, amalgamation or merger); 
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2. becomes insolvent or is unable to pay its debts or fails or admits in writing its 
inability generally to pay its debts as they become due;  

3. makes a general assignment, arrangement or composition with or for the 
benefit of its creditors;  

4. (A) institutes or has instituted against it, by a regulator, supervisor or any 
similar official with primary insolvency, rehabilitative or regulatory jurisdiction 
over it in the jurisdiction of its incorporation or organisation or the jurisdiction 
of its head or home office, a proceeding seeking a judgment of insolvency or 
bankruptcy or any other relief under any bankruptcy or insolvency law or other 
similar law affecting creditors’ rights, or a petition is presented for its winding-
up or liquidation by it or such regulator, supervisor or similar official, or (B) has 
instituted against it a proceeding seeking a judgment of insolvency or 
bankruptcy or any other relief under any bankruptcy or insolvency law or other 
similar law affecting creditors’ rights, or a petition is presented for its winding-
up or liquidation, and such proceeding or petition is instituted or presented by 
a person or entity not described in clause (A) above and either (I) results in a 
judgment of insolvency or bankruptcy or the entry of an order for relief or the 
making of an order for its winding-up or liquidation or (II) is not dismissed, 
discharged, stayed or restrained in each case within 15 days of the institution 
or presentation thereof;  

5. has a resolution passed for its winding-up, official management or liquidation 
(other than pursuant to a consolidation, amalgamation or merger);  

6. seeks or becomes subject to the appointment of an administrator, provisional 
liquidator, conservator, receiver, trustee, custodian or other similar official for it 
or for all or substantially all its assets;  

7. has a secured party take possession of all or substantially all its assets or has 
a distress, execution, attachment, sequestration or other legal process levied, 
enforced or sued on or against all or substantially all its assets and such 
secured party maintains possession, or any such process is not dismissed, 
discharged, stayed or restrained, in each case within 15 days thereafter;  

8. causes or is subject to any event with respect to it which, under the applicable 
laws of any jurisdiction, has an analogous effect to any of the events specified 
in clauses (i) to (vii) above (inclusive);  

9. takes any action in furtherance of, or indicating its consent to, approval of, or 
acquiescence in, any of the foregoing acts; or 

10. becomes unable to, or fails to within 10 days of receiving notice form the 
Trustee or the Issuer, perform its duties under the Notes; 

“Borrower” means Pro Confianza, S.A. de C.V. S.O.F.O.M, E.N.R; 

“Distribution Proceeds” means the proceeds of a dividend, interest payment or 
other distribution in respect of the Charged Assets; 

“Early Redemption Date” means, as applicable, the Optional Redemption Date or 
the date specified in the notice given pursuant to a Mandatory Redemption Event, 
Additional Mandatory Redemption Event or Event of Default; 
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“Early Redemption Payment Date” means five (5) Business Days following the 
day that the Issuer receives the aggregate Realisable Value pursuant to Special 
Condition 5.4 (Early Redemption Amount). The Early Redemption Payment Date 
may be significantly later than the Early Redemption Date.  See “Risk Factors – 
Payments”. 

“Final Maturity Payment Date” means five (5) Business Days following the day 
that the Issuer receives the aggregate Realisable Value pursuant to Special 
Condition 5.3 (Redemption Amount). The Final Maturity Payment Date may be 
significantly later than the Maturity Date or the Extended Maturity Date, as 
applicable.  See ‘Risk Factors – Payments’;  

“HFMX Programme” means the EUR 5,000,000,000 Secured Note Programme of 
the Issuer; 

“Guaranty Trust” means the Mexican law governed irrevocable guaranty trust 
made between the Borrower, Banco Actinver, S.A. as trustee and the Issuer as 
security for the debt obligations of the Borrower on or subsequent to the Issue 
Date. A copy of the Guaranty Trust substantially in the form is attached in 
Appendix 3;  

“Loan” means a loan made by the Issuer to the Borrower, pursuant to the Loan 
Agreement; 

“Loan Agreement” means (i) the loan agreement to be entered into between the 
Borrower and the Issuer on or subsequent to the Issue Date (as may be amended, 
restated, supplemented, varied, assigned, novated, or otherwise from time to 
time), pursuant to which the Issuer shall advance the entire net issue proceeds of 
the Notes to the Borrower; and (ii) any other loan agreement entered into or 
acquired by the Issuer from time to time in respect of the Notes. A copy of the 
Loan Agreement is attached in Appendix 1;  

“Loan Arranger Fee” means the loan arranger fee payable by the Borrower to the 
Issuer pursuant to the Loan Agreement;  

“Loan Management Fee” means the loan management fee payable by the 
Borrower to the Issuer pursuant to the Loan Agreement;  

“Loan Memorandum” means the loan memorandum appended hereto as 
Appendix 2; 

“NAV per Note” means the aggregate Net Asset Value of the Portfolio divided by 
the total number of Notes subscribed for; 

“NAV Report” means a report provided to the Issuer and the Arranger by the 
Calculation Agent setting out the calculation of the Net Asset Value of the Portfolio 
(net of any fees as described under Special Condition 5.8 (Fees)); 

“NAV Calculation Date” means the last Business Day of each calendar month; 

“NAV Report Date” means two Business Days after each NAV Calculation Date; 

“Net Asset Value” means, in respect of the Notes, the value for each component 
of the Series Assets (net of any fees as described under Special Condition 5.8 
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(Fees)), as provided by the Calculation Agent to the Issuer and the Arranger, as 
the case may be, on or before the NAV Report Date; 

“Net Proceeds” means an amount determined by the Calculation Agent being the 
pro rata share of the Realisable Value of the Charged Assets in respect of one 
Note; less the pro rata share in respect of one Note of any redemption and 
settlement costs and expenses in respect of the Charged Assets; less the pro rata 
share in respect of one Note of any fees, costs or expenses owing to the Trustee 
and the Agents in connection with the Notes; and less the pro rata share in respect 
of one Note of any fees payable to, the Portfolio Manager, and the Arranger 
pursuant to the Conditions of the Notes and any other outstanding fees costs or 
expenses pursuant to the Conditions of the Notes; 

“Optional Redemption” means a redemption of the Notes pursuant to Condition 
2.5 as amended by Special Condition 5.5;  

“Portfolio” means the Series Assets; 

“Programme Accounts Security Agreement” means the security assignment of 
contractual rights and charge over bank accounts dated 15 August 2018 between 
the Issuer and the Trustee as the same may be amended, restated, amended and 
restated, novated, varied, supplemented, substituted, assigned, extended or 
otherwise replaced or redesignated from time to time; 

“Realisable Value” means an amount determined by the Calculation Agent being 
the proceeds of sale or other means of realisation of the Charged Assets less any 
costs, expenses, taxes and duties incurred in connection with the disposal or 
transfer of the Charged Assets by the Charged Assets Realisation Agent;  

“Redemption Amount” means an amount equal to the greater of (i) zero and (ii) 
the Net Proceeds; 

“Security” means (i) the security constituted by the Trust Deed entered into by the 
execution of the Constituting Instrument, (ii) the Charging Instrument and (iii) the 
Programme Accounts Security Agreement;  

“Secured Obligations” means a fixed charge and an assignment by way of fixed 
security of, or other security interest over, the Charged Assets and all rights and 
sums derived therefrom in favour of the Trustee for itself as trustee for the Secured 
Parties provided under Series 223 Stallion Fund;  

“Series 223 Stallion Fund” means the Series constituted pursuant to the 
Constituting Instrument; and  

“Unwind Account Custody Agreement” means the unwind account custody 
agreement dated 15 August 2018 between the Issuer, the Trustee and The Bank 
of New York Mellon, London Branch as the same may be amended, restated, 
novated, varied, supplemented, substituted, assigned, extended or otherwise 
replaced or redesignated from time to time. 

5.2 Interest 

5.2.1 Condition 1 (Interest) shall apply to the Notes read with this Special 
Condition 5.2 (Interest). 
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5.2.2 The Calculation Agent will, on or as soon as practical after each Interest 
Determination Date, determine the Interest Rate and calculate the 
Interest Amount for the relevant Interest Period. The Calculation Agent 
shall inform the Trustee, the Issuer, the Portfolio Manager, the Principal 
Paying Agent and each of the Paying Agents of the amount payable and 
interest shall be paid in accordance with the Conditions and the Agency 
Agreement. 

5.3 Redemption Amount 

5.3.1 The Redemption Amount of the Notes shall be determined in 
accordance with Condition 2.4 (Redemption Amount of Notes) read with 
this Special Condition 5.3 (Redemption Amount). 

5.3.2 Unless previously redeemed or purchased, each Note will be redeemed 
by a payment in respect of each Note of the Redemption Amount on the 
Final Maturity Payment Date save where Notes are redeemed pursuant 
to Condition 2.4.6. 

5.3.3 No interest or other amount shall accrue or be payable in respect of the 
Notes in respect of the period from and including the Maturity Date or, as 
applicable, the Extended Maturity Date, to and including the Final 
Maturity Payment Date. 

5.4 Early Redemption Amount 

5.4.1 The Early Redemption Amount of the Notes shall be determined in 
accordance with Condition 2.4 (Redemption Amount of Notes) read with 
this Special Condition 5.4 (Early Redemption Amount). 

5.4.2 In the event of: 

(A) the Notes becoming due and payable pursuant to Condition 2.2 
(Mandatory Redemption) the Charged Assets Realisation Agent shall, 
on behalf of the Issuer sell or procure the sale or other means of 
realisation of the Charged Assets and the applicable amount payable 
in respect of each Note will be the pro rata share of the Net Proceeds 
of such sale or other means of realisation; or 
 

(B) any Notes becoming due and payable pursuant to an Optional 
Redemption, the Charged Assets Realisation Agent shall, on behalf of 
the Issuer sell or procure the sale or other means of realisation of the 
applicable amount of Charged Assets and the applicable amount 
payable in respect of each Note will be the pro rata share of the Net 
Proceeds of such sale or other means of realisation; or 

 
(C) redemption of the Notes pursuant to Condition 4 (Events of Default) 

the applicable amount payable in respect of each Note shall be the 
amount available by applying the portion available to the Noteholders 
pursuant to Condition 3.3 (Application) of the Net Proceeds of 
enforcement of the security in accordance with Condition 3 (Security) 
pari passu and rateably between the Notes, 

 
(such amount being the “Early Redemption Amount” and the term 
“Redemption Amount” includes the Early Redemption Amount).   



 

25 
MHC-18943781-3 

5.4.3 Redemption of the Notes at their Early Redemption Amount shall not 
constitute an Event of Default.  

5.4.4 The Early Redemption Amount will be paid on the Early Redemption 
Payment Date. 

5.4.5 No interest or other amount shall accrue or be payable in respect of the 
Notes in respect of the period from and including the Early Redemption 
Date to and including the Early Redemption Payment Date. 

5.5 Optional Redemption and Purchase 

5.5.1 Optional Redemption by the Issuer 

Condition 2.5.2 (Optional Redemption by the Issuer) shall apply to the 
Notes read with this Special Condition 5.5.1 (Optional Redemption by 
the Issuer). The Issuer subject to compliance with all relevant laws, 
regulations and directives: 

(A) may, on giving not more than 60 nor less than 15 Business 
Days’ notice to the Trustee and the Noteholders in accordance 
with Condition 7; or 

(B) shall, at any time after receipt of a notice from the Arranger, 

(such notice an “Optional Redemption Notice”) redeem any amount of 
the Notes at their Early Redemption Amount on the date specified in 
such notice (the “Optional Redemption Date”) provided that the Early 
Redemption Amount shall be payable on the Optional Redemption 
Payment Date. 

Notice given by the Issuer to redeem Note(s) pursuant to this Special 
Condition may not be withdrawn (save with the prior written consent of 
the Trustee) and the Issuer shall be bound to redeem the Note(s) in 
accordance with the notice, this Special Condition and the Constituting 
Instrument.   

In the case of a partial redemption of Notes, when the Notes are 
represented by a Global Note, if a partial redemption is to be effected by 
selection of whole Notes, the Notes to be redeemed will be selected in 
accordance with the rules of the Clearing System or in accordance with 
the rules and procedures established from time-to-time by such person 
or, if a partial redemption of Notes is to be effected by pro rata payment 
a portion of each Note shall be redeemed in an amount equal to the 
amount of funds or value of Charged Assets for redemption, as 
applicable, then available divided by the number of Notes then 
outstanding which are represented by such Global Note. 

5.5.2 Optional Redemption by the Noteholder 

Condition 2.5.1 (Optional Redemption by the Noteholder) shall apply to 
the Notes read with this Special Condition 5.5.2 (Optional Redemption 
by the Noteholder). 
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The Issuer shall, subject to compliance with all relevant laws, regulations 
and directives, at the option of any Noteholder, redeem such Note on the 
date or dates specified below at its Early Redemption Amount together 
with interest accrued to the date fixed for redemption. 

The maximum amount that may be redeemed, by Noteholders in 
aggregate, on any Noteholder Redemption Date in respect of an optional 
redemption by the Noteholders pursuant to Condition 2.5.1 as amended 
by this Special Condition 5.5.2 shall be an amount equal to 33.33% of 
the outstanding principal under the Loan (the "Annual Redeemable 
Amount"). To the extent the aggregate Early Redemption Amount would 
otherwise exceed the Annual Redeemable Amount, each Noteholder’s 
redemption request shall be reduced by the Calculation Agent, pro rata, 
such that the aggregate Early Redemption Amount on the relevant 
Noteholder Redemption Date does not exceed the Annual Redeemable 
Amount. 

Any optional redemption shall be subject to sufficient liquidity in the 
Charged Assets to fund such redemption, as determined by the 
Calculation Agent.  

To exercise such option the holder must deposit the relevant Note with 
any Paying Agent at their respective specified offices, together with a 
duly completed notice of redemption (“Redemption Notice” which shall 
specify the Optional Redemption Date) in the form obtainable from any 
Principal Paying Agent not more than 360 nor less than 120 days prior to 
the Noteholder Redemption Date and provided that, in the case of any 
Note represented by a Global Note registered in the name of a nominee 
for a Clearing System, the Noteholder must deliver such Redemption 
Notice together with an authority to the Clearing System (in each case, 
as appropriate) to debit such Noteholder’s account accordingly. No Note 
(or authority) so deposited may be withdrawn (except as provided in the 
Constituting Instrument) without the prior written consent of the Issuer.   

For the purposes of this Special Condition 5.5.2: 

"Noteholder Redemption Date" means a date falling on the anniversary 
date of the Issue Date each year that the Notes remain outstanding. 

5.5.3 Optional Purchase 

Condition 2.5.4 (Optional Purchase) shall apply to the Notes read with 
this Special Condition 5.5.3 (Optional Purchase). The Issuer at any time 
after receipt of a notice from the Arranger specifying the number of 
Notes to be purchased and details of the Noteholder(s) from whom the 
relevant Notes are to be purchased (such notice an “Optional Purchase 
Notice”), subject to compliance with all relevant laws, regulations and 
directives shall purchase such Notes in accordance with Condition 2.6 
(Purchase). 

In determining what proportion of Charged Assets corresponds to the 
proportion of Notes to be purchased, the Issuer shall be entitled to rely 
on advice given to it by the Calculation Agent.  The Issuer has absolute 
discretion to designate which Series Assets to select in order to fulfil its 
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obligations pursuant to Condition 2.5.4 (Optional Purchase) as hereby 
amended. 

5.6 Mandatory Redemption 

5.6.1 Condition 2.2. (Mandatory Redemption) shall apply to the Notes read 
with this Special Condition 5.6 (Mandatory Redemption). Each of the 
following shall be Additional Mandatory Redemption Events for the 
purposes of Condition 2.2.2: 

(A) the Issuer (in its sole discretion) determines that an Arranger 
Default has occurred; or 

(B) (a) the Charged Assets or amounts outstanding thereunder 
become due and repayable, or become capable of being 
declared due and repayable, prior to their stated date of 
maturity or other date or dates for their repayment or payment 
or (b) there is a payment default in respect of the Charged 
Assets and any applicable grace period has elapsed, provided 
that following notice to Noteholders in accordance with 
Condition 2.2, Noteholders may elect by Extraordinary 
Resolution that the Notes shall not be subject to mandatory 
redemption in accordance with Condition 2.2. and no 
mandatory redemption shall occur until the deadline specified 
in the relevant Extraordinary Resolution has passed; or  

(C) the Borrower fails to comply in any material respect with the 
obligation to provide when due any financial statement, 
impairment assessment report or independent audit 
confirmation that they are required to provide in the Loan 
Agreement; or 

(D) the receipt by the Issuer of any scheduled or early principal 
payment under the Loan Agreement, provided that in such 
case each Noteholder’s holding of Notes will be redeemed in 
an aggregate principal amount equal to their pro rata 
proportion of the scheduled principal payment under such 
Loan Agreement. Notwithstanding Condition 2.2 in the case of 
an Additional Mandatory Redemption Event the Issuer shall 
not be required to give notice to the Trustee and the 
Noteholders that the Notes are due and repayable at the 
amounts specified in Condition 2.4 as soon as reasonably 
practicable after becoming aware of such event or 
circumstance. 

5.7 Reports, calculations, determinations and notifications 

5.7.1 Following receipt by the Arranger and the Issuer of the NAV Report from 
the Calculation Agent on the NAV Report Date, the Arranger will publish 
a summary of the NAV Report on Bloomberg and will disseminate the 
NAV to SIX Financial Information USA Inc. and to the Vienna Stock 
Exchange. 

5.7.2 The NAV Report and the summary thereof will be an estimated valuation 
of the Loan and shall not be interpreted as an indication of expected 
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redemption values of the Notes.  The NAV Report and the summary 
thereof shall take account of any fees, expenses or charges that apply to 
the Notes, and is subject to amendments and / or corrections at any time 
without giving notice to any person.  

5.7.3 Whenever any matter falls to be determined, considered or otherwise 
decided upon by the Calculation Agent or any other person (including 
where a matter is to be decided by reference to the Calculation Agent’s 
or such other person’s opinion), unless otherwise stated, that matter 
shall be determined, considered or otherwise decided upon by the 
Calculation Agent or such other person, as the case may be, in its sole 
and absolute discretion. The Calculation Agent has agreed in the 
Constituting Instrument to comply with its obligations set out in these 
Conditions. 

5.7.4 Each Transaction Participant (other than the Calculation Agent) shall be 
entitled to rely on any certification, notification, calculation or 
determination of the Calculation Agent given or copied to it as being true 
and accurate for all purposes and none of them shall be obliged to make 
any investigation or enquiry into any such certification, notification, 
calculation or determination or into the basis on which such certification, 
notification, calculation or determination was prepared, given or made. 

5.7.5 The Calculation Agent is entitled to rely on any certification, notification, 
calculation, determination or announcement made by or on behalf of the 
Borrower in connection with the Loan Agreement and shall not be 
obliged to make any investigation or enquiry into, and shall incur no 
liability to any person for relying on, any such certification, notification, 
calculation, determination or announcement reasonably believed by it to 
be genuine and made by or on behalf of the Borrower and / or Portfolio 
Manager. To the extent that the Borrower or Portfolio Manager has not 
provided any financial statement, independent audit confirmation or 
impairment assessment report that it is obliged to provide in the Loan 
Agreement the Calculation Agent shall be entitled to value the NAV per 
Note at zero.  

5.8 Fees 

In addition to the fees due to the Trustee and any Agents, and any other 
transaction related fees incurred by the Issuer in respect of the issuance of the 
Notes, as determined by the Calculation Agent, the Issuer has agreed to pay 
certain fees to the Portfolio Manager and the Arranger. The Management Fee shall 
be paid by the Borrower. In the event that the Borrower fails to make such 
payments the fees will be deducted from the Portfolio when determining the 
Redemption Amount. It is intended that payment of the Management Fee and the 
Arranger Fee shall be satisfied by the Issuer using the Loan Management Fee and 
the Loan Arranger Fee payable to it by the Borrower pursuant to the Loan 
Agreement. To the extent that the Issuer does not receive payment in full of the 
Loan Management Fee and the Loan Arranger Fee from the Borrower under the 
Loan Agreement, the Management Fee and the Arranger Fee shall be deducted 
from either (i) the Interest Payment to Noteholders and therefore will result in a 
decrease of the Interest Amount or (ii) the Net Asset Value of the Portfolio and 
therefore will result in a decrease of the value of the Notes or both (i) and (ii), as 
the Calculation Agent may decide in its sole discretion. 
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The following fees shall be determined by the Calculation Agent as at the NAV 
Calculation Date and as at the date expected to be two Business Days 
immediately prior to the following: (i) the Final Maturity Payment Date, (ii) any 
Optional Redemption Payment Date or Early Redemption Payment Date or (iii) 
any other date on which Notes are to be redeemed (any such date, a “Fees 
Determination Date”): 

(a)  fees payable to the Portfolio Manager in the amount of 0.80% per annum 
of the Net Asset Value of the Portfolio, as at the most recent NAV Report 
Date, payable within ten Business Days of the end of each calendar 
quarter (the “Management Fee”); 

 (b)  fees payable to the Arranger in the amount of 0.45% per annum of the 
first USD 50,000,000 of the Net Asset Value of the Portfolio and 0.40% 
of any sum thereafter, as applicable, as at the most recent NAV Report 
Date. per annum of the Net Asset Value of the Portfolio, as at the most 
recent NAV Report Date, payable within ten Business Days of the end of 
each calendar quarter (the “Arranger Fee”); 

The Arranger Fee is subject to a minimum payment of EUR 2,000 per month. 

The Portfolio Manager is authorised to utilise the Management Fee in discharge of 
payments to third parties for services provided by such third parties to the Portfolio 
Manager from time to time.  

The Issuer will incur fees in relation to the issuance of the Notes, which shall be 
met by the Borrower. In the event that the Borrower fails to make such payments 
the fees will be deducted from the Portfolio when determining the Redemption 
Amount.  Such fees will include, but shall not be limited to: 

(A)  any fees, costs and expenses payable by the Issuer which are directly 
attributable to the Notes, including: 

(aa) costs incurred in connection with the issuance, listing, clearing 
of the Notes and / or the performance of obligations in relation thereto; 

(bb) any commissions, fees, costs and expenses payable by the 
Issuer pursuant to the Constituting Instrument and the Series 
Documents as defined therein;  

(cc) any fees, costs and expenses of the administrator of the Issuer 
payable by the Issuer or the Arranger in respect of the Notes; and 

(dd) any legal fees and disbursements payable by the Issuer, the 
Arranger or the Trustee to Mason Hayes and Curran, A&L Goodbody, 
Chevez Ruiz Zamarripa or any other legal advisers to the Issuer, the 
Arranger or the Trustee in respect of the issuance of the Notes; and  

 (B) a total of EUR 1,000 per annum shall be retained by the Issuer (the 
“Annual Retained Amount”) in respect of all Series in issuance. A portion of the 
Annual Retained Amount will be attributed to this Series of Notes in an amount to 
be determined by the Calculation Agent acting in its sole and absolute discretion; 
and 
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 (C) in relation to any realisation of the Charged Assets, all commissions, 
fees, charges and expenses (including, without limitation, any stamp duty, 
documentary or transfer or other taxes or duties payable in respect of the sale or 
other realisation of any such Charged Assets) incurred or payable by the Sale 
Agent in respect of such sale or other realisation, as certified by the Sale Agent to 
the Issuer and the Trustee. 

Any amounts payable under the Notes are based on the performance of the 
Charged Assets net of the fees described above.  The fees will be applied in 
calculating the value of the Portfolio and therefore will result in a reduction in value 
of the Notes.    

Estimated fees include a set-up fee of €20,000 (euro). 

(c) Fees payable in respect of the underlying investment 

On the Interest Determination Date, the Calculation Agent shall calculate the 
amount of Interest owing on the Notes and shall inform the Trustee, Principal 
Paying Agent and Issuer of the amount payable and interest shall be paid in 
accordance with the Conditions and the Agency Agreement.  

5.9 Further Issues 

Pursuant to Master Condition 15 (Further Issues) as amended and supplemented 
by this Special Condition 5.9 (Further Issues), the Issuer shall be at liberty to issue 
Further Notes with the express intention that such Further Notes be consolidated 
and form a single series with the Notes (and with any subsequent Further Notes so 
issued) provided that the net proceeds of issue of such Further Notes shall be 
invested in the Loan Agreement as the Portfolio Manager may in its sole discretion 
determine, and such proceeds shall form part of the Portfolio the subject of 
management by the Portfolio Manager on or about the same date as the date on 
which the Further Notes are issued. 

5.10 Extended Maturity Date 

The term of the Notes may be extended for further periods of up to ten (10) years, 
provided that, at the request of the Issuer, the Calculation Agent, on behalf of the 
Issuer, has given a notice (the “Extension Notice”) to the Trustee, the Principal 
Paying Agent and the Noteholders one (1) calendar month prior to the Maturity 
Date or any Extended Maturity Date, if applicable, stating that such extension shall 
take place in respect of the Notes. If no Extension Notice, or no further Extension 
Notices (if applicable) are delivered by the Calculation Agent, the Notes shall be 
redeemed on the Maturity Date or on the date stated in the final Extension Notice 
(such date being the “Extended Maturity Date”). 

5.11 Events of Default 

An Event of Default under Condition 4.1.1 shall occur if (i) the Early Redemption 
Payment Date does not occur within 90 days of the relevant Early Redemption 
Date or (ii) the Final Maturity Payment Date does not occur within 90 days of the 
Maturity Date or Extended Maturity Date, as applicable. 
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5.12 Noteholder Direction 

The Arranger may, in its absolute discretion, request direction to the Issuer and 
Trustee from the Noteholders by way of Noteholder Direction. 

6 USE OF PROCEEDS 

The entire net proceeds from the issue of the Notes and any Further Notes, will be 
invested by the Issuer in the Charged Assets, subject to the management of the 
Portfolio Manager, on or as soon as practical following the date on which Notes or 
Further Notes are subscribed for. 

7 INFORMATION RELATING TO THE CHARGED ASSETS 

7.1.1 General 

The Issuer intends to use the proceeds of the issuance of the Notes to enter into a 
loan agreement between the Issuer and Pro Confianza, S.A. de C.V. S.O.F.O.M, 
E.N.R (the “Borrower”) pursuant to which on the Issue Date, or as soon as 
practicable thereafter, the Issuer shall advance as a loan the entire proceeds of 
the issue of the Notes to the Borrower.  

On the Issue Date, the Original Charged Assets will consist of the interests of the 
Series Assets, and the Related Rights. 

The Issuer may invest in new loans from time to time from the proceeds of the 
Notes.   

7.1.2 The Series Assets 

 For a detailed description of the Series Assets see the Loan Agreement and the 
Loan Memorandum. 

8 DESCRIPTION OF THE SECURITY ARRANGEMENTS IN RESPECT OF THE 
NOTES 

8.1.1 Introduction 

The Notes will be secured, limited recourse obligations of the Issuer.  
The purpose of this section is to provide further information in respect of 
these important features of the Notes, which are included in the 
Conditions. However, the following description is a summary only of 
certain aspects of the security arrangements and is subject in all 
respects to the terms of the Trust Deed and the Conditions of the Notes, 
of which Noteholders are deemed to have notice and by which they are 
bound. 

The Issuer will, pursuant to the provisions of the Trust Deed, grant the 
security described below to the Trustee as continuing security for the 
payment of all sums due under the Trust Deed and the Notes. The 
Trustee shall hold such Security on behalf of itself, the Agents and the 
Noteholders. 
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8.1.2 Security arrangements 

The Notes will be secured by a charge over the Series Assets and the 
Related Rights obtained with the entire net proceeds of the issue of the 
Notes in favour of the Trustee for itself and as trustee for the Secured 
Parties (which includes the Noteholders). 

Under the Trust Deed, as amended by the terms of the Constituting 
Instrument, the Issuer, in favour of the Trustee for itself and as trustee 
for the Secured Parties, and as continuing Security, will: 

(A) charge by way of fixed charge in favour of the Trustee for itself 
and as trustee for the Secured Parties the Charged Assets, 
and in respect of the Charged Assets all debts represented 
thereby, all rights and thereof and the right to payment of all 
interest and other moneys in respect thereof and all rights to 
the delivery thereof or to an equal number or nominal amount 
thereof as against any clearing system or its operator or any 
depository thereof;  

(B) assign by way of fixed security in favour of the Trustee for itself 
and as trustee for the Secured Parties all its rights, title and 
interest in and to all rights in respect of the Charged Assets; 

(C) assign by way of fixed security assignment in favour of the 
Trustee for itself and as trustee for the Secured Parties all of 
the Issuer’s rights, title, benefit and interest in, to and under 
the Account Bank Agreement and the Unwind Account 
Custody Agreement, any accounts held pursuant thereto and 
all sums derived therefrom to the extent that the same relate to 
the Notes (and no other Series);  

(D) charge by way of fixed charge and assign by way of fixed 
security assignment in favour of the Trustee for itself and as 
trustee for the Secured Parties all funds and any other assets 
now or hereafter standing to the credit of the account of the 
Principal Paying Agent in respect of the Notes and the debts 
represented by such moneys; 

(E) assign by way of fixed security assignment in favour of the 
Trustee for itself and as trustee for the Secured Parties all of 
the Issuer’s rights, title, benefit and interest in, to and under 
the Agency Agreement, the Placing Agreement and the 
Arrangement Agreement and all sums derived therefrom; and  

(F) assign by way of fixed security assignment in favour of the 
Trustee for itself and as trustee for the Secured Parties (other 
than the Portfolio Manager, if any) all of the Issuer’s rights, 
title, benefit and interest in, to and under the Portfolio 
Management Agreement and all sums derived therefrom,  

in each case on terms that the Trustee shall hold the proceeds of such 
security for itself and on trust for the Secured Parties. 
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As continuing security for the due payment, performance and discharge 
of the Secured Obligations the Issuer as legal and beneficial owner will 
charge by way of floating charge in favour of the Trustee for itself and on 
trust for the Secured Parties all of the Mortgaged Property which are not 
effectually charged or assigned as described. 

8.1.3 Charging Instrument and Programme Accounts Security 
Agreement 

Pursuant to the Supplemental Mexican Security the Issuer will grant a 
Mexican law security agreement over the Issuer’s interest in the 
Guaranty Trust and the Loan Agreement as security in favour of the 
Trustee for itself and as trustee for the Secured Parties (the 
“Supplemental Mexican Security” or the “Charging Instrument”). 

The Issuer has granted security over the Account Bank Agreement, 
Unwind Account Custody Agreement and any accounts held pursuant 
thereto in favour of the Trustee, as security for itself and the Secured 
Parties, pursuant to the Programme Accounts Security Agreement in 
respect of the Issuer’s obligations to the Trustee in respect of all Series 
under the HFMX Programme. Pursuant to a deed of confirmation, the 
Issuer will confirm to the Trustee that the Programme Accounts Security 
Agreement charges the Account Bank Agreement, Unwind Account 
Custody Agreement and any accounts held pursuant thereto in favour of 
the Trustee in respect of the Issuer’s obligations under Series 223 
Stallion Fund. 

8.1.4 Enforcement 

The Mortgaged Property may become enforceable if the Notes or any of 
them have become due and repayable (for example, due to acceleration 
following the occurrence of an Event of Default) and have not been 
repaid. 

In such circumstances the Trustee at its discretion may, and if so 
directed by the relevant parties shall, upon being indemnified, secured 
and / or prefunded to its satisfaction, realise the Charged Assets.  In 
realising the Charged Assets the Trustee may, but shall not be obliged 
to, procure the sale of the Charged Assets or may request the 
redemption of the Charged Assets if the Charged Assets allow for such 
request.  

8.1.5 Priority of claims and potential for insufficient security on sale of 
Charged Assets and / or on enforcement 

In the event that any Charged Assets are required to be sold pursuant to 
the Conditions or the security constituted by the Trust Deed, the 
Constituting Instrument and / or the Charging Instrument becomes 
enforceable in accordance with the Conditions, the net sums realised 
could be insufficient to pay all the amounts due to the Noteholders under 
the Notes. The sums realised from any such sale of the Charged Assets 
will be subject to deduction of the costs and expenses associated with 
such sale. In addition, all costs and expenses incurred by the Trustee in 
enforcing the Security (including any costs of a receiver or similar 
official) and amounts due to the Agents, the Arranger and any  fees and 
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expenses will be deducted from the proceeds of such enforcement 
before such proceeds are paid to the Noteholders. After taking action to 
enforce the security as provided in the Conditions, the Trustee shall not 
be entitled to take any further steps against the Issuer to recover any 
sum still unpaid and no debt shall be owed by the Issuer in respect of 
such sum. In particular, no Agent, Noteholder or other Transaction 
Participant may petition or take any other step for the winding-up of the 
Issuer nor shall any of them have any claim in respect of any sum over 
or in respect of any assets of the Issuer which are security for any other 
liability of the Issuer. 

8.1.6 Limited recourse provisions 

The Trustee, the Agents and the Noteholders (in each case to the extent 
that their claims are secured) shall have recourse only to the Charged 
Assets. If, the Trustee having realised the Charged Assets, the proceeds 
thereof are insufficient for the Issuer to make all payments then due to all 
such parties, the obligations of the Issuer will be limited to such 
proceeds of realisation of the Charged Assets and no other assets of the 
Issuer will be available to meet such shortfall; the Trustee, the Agents, 
the Arranger, the Noteholders or anyone acting on behalf of any of them 
shall not be entitled to take any further steps against the Issuer to 
recover any further sum and no debt shall be owed to any such persons 
by the Issuer. The Trustee (including any costs of a receiver or similar 
official), the Arranger and the Agents shall rank prior to the Noteholders 
in the application of all moneys received in connection with the 
realisation or enforcement of the security. In particular, none of the 
Trustee, the Arranger and the Agents or any holder of the Notes may 
petition or take any other step for the winding-up of the Issuer, and none 
of them shall have any claim in respect of any sum arising in respect of 
the Charged Assets for any other Series. 

9 INFORMATION RELATING TO THE PORTFOLIO MANAGEMENT 
AGREEMENT 

The below summary is qualified in its entirety by the terms of the Portfolio 
Management Agreement, which will be available during business hours on any day 
(Saturdays, Sundays and public holidays excepted) for inspection at, and 
collection of copies from, the registered office of the Issuer for as long as the 
Notes are outstanding. 

9.1.1 Portfolio Management Agreement 

The Portfolio Management Agreement sets out the terms and conditions 
of the appointment of the Portfolio Manager.   

The Portfolio Manager shall be obliged to perform its obligations under 
the Portfolio Management Agreement in accordance with the terms of 
the Portfolio Management Agreement and shall be obliged to use all 
reasonable endeavours, in the course of carrying out such obligations, to 
pursue any strategy that it deems fit to maximise the total returns 
achieved by the Portfolio.  
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The Portfolio Manager shall be obliged to manage the buying and / or 
selling of assets comprising the Portfolio pursuant to the Portfolio 
Management Agreement. 

9.1.2 Portfolio Manager 

The Issuer has appointed BiscayneAmericas Advisers, LLC as the 
Portfolio Manager in respect of the Notes pursuant to the Portfolio 
Management Agreement.  The role of the Portfolio Manager is to actively 
manage the Portfolio by the buying and / or selling of the Series Assets 
pursuant to the Portfolio Management Agreement.  

The Portfolio Manager, BiscayneAmericas Advisers, LLC is a US 
institutional investment advisor regulated by the SEC under the 
Investment Advisers Act of 1940. BA has been headquartered in Miami, 
since the late 1990s and specializes in the management of Separate 
Managed Accounts (SMAs) and other sponsored products with a distinct 
expertise in Global and Emerging Markets. 

The Portfolio Manager is a portfolio manager founded by senior 
executives with robust experience in structured credit, financial markets, 
corporations, real estate companies and law firms. 

The holder of the Notes will have claims against the Issuer only, and 
shall not have any rights directly against the Portfolio Manager. 

9.1.3 Fees 

The fees payable to the Portfolio Manager are described in Special 
Condition 5.8 (Fees) of the Notes. 

10 INFORMATION RELATING TO THE ARRANGER, CHARGED ASSETS 
REALISATION AGENT AND CALCULATION AGENT 

FlexFunds Ltd is the Arranger in respect of the Notes, and as such is responsible 
for certain management and administrative functions in relation to the Notes. 

FlexFunds ETP, LLC is the Calculation Agent in respect of the Notes, and as such 
is responsible for certain management and administrative functions in relation to 
the Notes.  

As Charged Assets Realisation Agent, FlexFunds Ltd is responsible to the Issuer 
for taking any steps in order to realise the Charged Assets as required for the 
purposes of the Notes. The Charged Assets Realisation Agent shall, on behalf of 
the Issuer, sell or procure the sale or other means of realisation of the Charged 
Assets and shall be entitled to deduct any costs, expenses, taxes and duties 
incurred in connection with any disposal, realisation or transfer of such Charged 
Assets. 

The Charged Assets Realisation Agent may sell or procure the sale or other 
means of realisation of the Charged Assets in such manner and to and / or 
involving such person as it thinks fit and shall be entitled to sell and procure the 
sale or other means of realisation of the Charged Assets at such price in its sole 
discretion. The Charged Assets Realisation Agent shall not be responsible or liable 
for any failure to sell or realise the Charged Assets or any delay in doing so nor for 
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any loss suffered or incurred by any person as a result of their sale or other means 
of realisation. 

FlexFunds Ltd is an exempted company incorporated in the Cayman Islands with 
limited liability. The company administers the HFMX Programme with all 
participants and prepares the notes for issuance. FlexFunds Ltd. has a presence 
in the Cayman Islands.  

FlexFunds ETP LLC is a Miami based investment services company, coordinating 
the relations and activities between the HFMX Programme participants and 
managers of the Charged Assets. FlexFunds ETP LLC has a presence in Miami.   

The Calculation Agent may at any time resign and the Issuer may at any time 
terminate its appointment, subject to giving 60 days’ prior written notice subject to 
and in accordance with the terms of the Agency Agreement.  In such case the 
Issuer would, with the prior written consent of the Trustee, appoint a successor. 

The holder of the Notes will have claims against the Issuer only, and shall not have 
any rights directly against the Arranger or any Agent of the Issuer. 

The fees payable to FlexFunds Ltd. as the Arranger are described in Special 
Condition 5.8 (Fees) of the Notes. 

11 INFORMATION RELATING TO THE PLACING AGENT  

GWM Group, Inc. and GWM LTD have been appointed as Placing Agent, and as 
such are responsible for certain management and administrative functions in 
relation to the Notes. 

GWM Group, Inc. is a full service broker dealer based in Greenwich, and a 
member of the Financial Industry Regulatory Authority and the Securities Investor 
Protection Corporation. Its clients’ accounts are introduced on a fully disclosed 
basis to Interactive Brokers LLC.  

GWM Group, Inc. offers execution services to clients ranging from retail clients to 
institutional investment firms, and services ranging from wealth management 
services to custody and clearing services. The company also offers investment 
solutions, such as fee-based programs, retirement products and programs, asset 
management accounts, margin borrowing, mutual fund solutions, and wealth 
management.   

GWM Group, Inc. has a presence in Connecticut. 

GWM LTD was incorporated in Bermuda in December 2014 and is licensed to 
conduct investment business by the Bermuda Monetary Authority. 

The Bermuda Monetary Authority granted approval to GWM LTD for a license 
under section 16 of the Investment Business Act 2003.  

As Placing Agent, GWM Group, Inc. and GWM LTD have agreed to comply with all 
duties and responsibilities set out in the Conditions of the Notes, and to strictly 
adhere to the Selling Restrictions. 

The holder of the Notes will have claims against the Issuer only, and shall not have 
any rights directly against the Placing Agent. 
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12 INFORMATION RELATING TO THE ISSUER 

12.1.1 General 

The Issuer was incorporated in Ireland as a designated activity company 
on 10 July 2018, with registration number 630060 under the name 
HFMX Designated Activity Company, under the Companies Acts 2014 
as amended. 

The registered office of the Issuer is at 1-2 Victoria Buildings, 
Haddington Road, Dublin 4. The e-mail address of the Issuer is crm-
ie@intertrustgroup.com / Ireland.Directors@intertrustgroup.com . The 
authorised share capital of the Issuer is EUR 1,000 divided into 1,000 
Ordinary Shares of EUR 1 (the “Shares”). The Issuer has issued 1 
Share, which is fully paid. The issued Share is held by Intertrust 
Corporate Services 2 (Ireland) Limited (the “Share Trustee”). The Share 
Trustee owns the Issued Share under the terms of a declaration of trust 
(the “Declaration of Trust”) dated 10 July 2018, under which the Share 
Trustee holds the issued Share respectively of the Issuer on trust for 
charitable purposes. 

The Issuer has been established as a special purpose vehicle.  The 
principal objects of the Issuer are to raise finance through the issuance 
of debt securities or loan facilities and use the proceeds to enter into 
financial transactions including, without limitation, acquiring, holdings, 
selling and disposing of personal property and all related activities. 

The Issuer is not, and will not be, regulated by the Central Bank of 
Ireland (the “Central Bank”) by virtue of the issue of the Notes. Any 
investment in the Notes does not have the status of a bank deposit and 
is not subject to the deposit protection scheme operated by the Central 
Bank. 

The Issuer has not underwritten and will not underwrite the issue of, 
place, offer, or otherwise act in respect of the Notes, otherwise than in 
conformity with the provisions of all laws applicable in the jurisdiction in 
which the Notes are offered. 

12.1.2 Directors and company secretary 

The Directors of the Issuer are as follows: 

• Gustavo Nicolosi 
 

• Robert Browne 

The Company Secretary is Intertrust Finance Management (Ireland) 
Limited.  

Intertrust Finance Management (Ireland) Limited is the administrator of 
the Issuer.  Its duties include the provision of certain administrative, 
accounting and related services.  The appointment of the administrator 
may be terminated forthwith if the administrator commits any material 
breach of the corporate service agreement between the Issuer and the 
administrator, or if the administrator is unable to pay its debts as they fall 
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due or if the administrator becomes subject to insolvency or other related 
proceedings.  The administrator may retire upon 90 days’ written notice 
subject to the appointment of an alternative administrator on similar 
terms to the existing administrator. The business address of the 
administrator is 1-2 Victoria Buildings, Haddington Road, Dublin 4. 

Auditors of the Issuer, being chartered accountants qualified to practice 
in Ireland, shall be appointed prior to the Issuer’s financial year end.  

12.1.3 Financial statements 

At the date of this Series Memorandum, the Issuer has not published 
any financial statements. The Issuer’s financial year-end is June 30th. 
Annual financial statements of the Issuer will be prepared within 28 days 
of the annual return date of the Issuer and will be filed with the Irish 
Companies Registration Office. 

12.1.4 Authorisation 

The issue of the Notes was authorised by a resolution of the board of 
directors of the Issuer passed prior to the Issue Date. 

12.1.5 Litigation 

There are no legal, governmental or arbitration proceedings (including 
any such proceedings which are pending or threatened of which the 
Issuer is aware) which may have or have had a significant effect on the 
Issuer’s financial position. 

13 INFORMATION RELATING TO THE TRUSTEE 

The Trustee shall not be responsible for, or be obliged to monitor or verify or 
investigate: 

(A) the performance, operation or calculation of the Portfolio or other element of the 
calculation thereof but shall be entitled to rely absolutely on any calculation thereof 
by the Calculation Agent; 

(B) the performance, operations or financial condition of the Portfolio or the terms of 
the Charged Assets or the calculation of amounts payable in respect thereof; 

(C) the performance by the Issuer of any agreement relating to, or in connection with, 
the Portfolio and shall be entitled to assume that each of them is in compliance 
with the terms thereof unless and until expressly notified to the contrary in writing 
by the Issuer or the Calculation Agent; 

(D) whether or not any Additional Mandatory Redemption Event or any Event of 
Default has occurred and shall be entitled to assume that no such event has 
occurred unless and until expressly notified to the contrary in writing by the Issuer 
or the Calculation Agent; or 

(E) save to the extent caused by its own gross negligence or wilful default the Trustee 
shall not be responsible or liable for any failure to sell, realise or redeem the 
Charged Assets or any delay in doing so nor for any loss suffered or incurred by 
any person as a result of the Net Proceeds, the Realisable Value or any other 
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proceeds of sale, realisation or redemption of the Charged Assets being 
insufficient to discharge any Redemption Amount or Early Redemption Amount in 
full. 

14 SELLING RESTRICTIONS 

In addition to the Selling Restrictions set out in the Programme Memorandum the restrictions 
set out below shall apply. 

The Notes have not been and will not be registered under the U.S Securities Act of 1933, as 
amended, and may not be directly or indirectly offered or sold in the United States or to or for 
the benefit of any U.S person (as defined in Regulation S) unless the securities are 
registered under the Securities Act of 1933, or an exemption from the registration 
requirements of the Securities Act of 1933 is available. 

Where: 

“U.S person” means a “US person”, as the term is defined in Regulation S under the 
Securities Act of 1933 (as amended from time to time) and more particularly are references 
to: (i) any natural person that resides  in the U.S; (ii) any entity organised or incorporated 
under the laws of the U.S; (iii) any entity organised or incorporated outside the U.S that was 
formed by a U.S. person principally for the purpose of investing in securities not registered 
under the Securities Act of 1933, unless it is organised or incorporated, and owned, by 
accredited investors (as defined in Section 501 of Regulation D promulgated under the 
Securities Act of 1933) who are not natural persons, estates or trusts; (iv) any estate of 
which any executor or administrator is a US person ; (v) any trust of which any trustee is a 
U.S person; (vi) any agency or branch of a foreign entity located in the U.S; or (vii) any non-
discretionary account or similar account (other than an estate or trust) held by a dealer or 
other fiduciary for the benefit or account of a U.S. person; and (viii) any discretionary 
account or similar account (other than an estate or trust) held by a dealer or other fiduciary 
organised, incorporated, or resident in the U.S..  For the purposes hereof, the term “U.S 
person” shall not include any discretionary or non-discretionary account (other than an 
estate or trust) held for the benefit or account of a non-U.S person by a dealer or other 
professional fiduciary organised or incorporated in the US.  The term “U.S person” includes 
entities that are subject to the U.S Employee Retirement Income Securities Act of 1974, as 
amended, or other tax-exempt investors or entities in which substantially all of the ownership 
is held by U.S persons. 

In relation to each Member State of the European Economic Area which has implemented 
the Prospectus Directive (each, a “Relevant Member State”), an offer of Notes to the public 
has not and may not be made in that Relevant Member State.  

No action has been taken in any jurisdiction that would permit a public offering of any of the 
Notes, or possession or distribution of the Programme Memorandum, this Series 
Memorandum or any part thereof or any other offering material, in any country or jurisdiction 
where action for that purpose is required.  

NO OFFER, SALE OR DELIVERY OF THE NOTES, OR DISTRIBUTION OR 
PUBLICATION OF ANY OFFERING MATERIAL RELATING TO THE NOTES, MAY BE 
MADE IN OR FROM ANY JURISDICTION EXCEPT IN CIRCUMSTANCES WHICH WILL 
RESULT IN COMPLIANCE WITH ANY APPLICABLE LAWS AND REGULATIONS.  ANY 
OFFER OR SALE OF THE NOTES SHALL COMPLY WITH THE SELLING RESTRICTIONS 
AS SET OUT IN THE ISSUER’S OFFERING DOCUMENTS AND ALL APPLICABLE LAWS 
AND REGULATIONS. 
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15 GENERAL INFORMATION 

For so long as the Notes remain outstanding, the following documents will be available in 
physical form from the date hereof during usual business hours on any weekday (Saturdays, 
Sundays and public holidays excepted) for inspection at the registered office of the Issuer 
and the specified office of the Principal Paying Agent in London:  

(a) the Master Documents which are incorporated by reference by the 
Constituting Instrument so as to constitute the Trust Deed, Agency 
Agreement, Arrangement Agreement, Placing Agreement and the Portfolio 
Management Agreement with respect to the Notes (to the extent not 
otherwise amended, modified and / or supplemented by the Constituting 
Instrument);  

(b) any deed or agreement supplemental to the Master Documents;  

(c) the Programme Memorandum;  

(d) the Guaranty Trust; 

(e) the Certificate of Incorporation and the Memorandum and Articles of 
Association of the Issuer;  

(f) the Constituting Instrument; and 

(g) the Charging Instrument. 
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APPENDIX 1 
 

LOAN AGREEMENT 
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LOAN AGREEMENT (the “Loan Agreement”) dated as of ___________, 2018, 
by and between:  

 

(i) PRO CONFIANZA, S.A. DE C.V. S.O.F.O.M., E.N.R., a Mexican sociedad 
financiera de objeto multiple de capital variable, entidad no regulada, 
whose registered office is at Mexicalzingo 1968, Colonia Americana, 
Guadalajara, Jalisco, Código Postal 44160, México (the “Borrower”); and 
 

(ii) HFMX DESIGNATED ACTIVITY COMPANY, an Irish designated 
activity company, whose registered office is at 1-2 Victoria Buildings, 
Haddington Road, Dublin 4, Ireland (the “Lender”).  

 
RECITALS 

 
WHEREAS, the Borrower is primarily engaged in the business of granting secured 

and unsecured loans to small and medium-size companies in Mexico; 
 

WHEREAS, the Borrower has requested that the Lender extend credit to it, in an 
aggregate principal or face amount not exceeding USD$7,000,000.00 (Seven Million 
Dollars 00/100) in order to finance Borrower’s existing operations and for general 
corporate purposes; 
 

WHEREAS, (i) the legal representatives of the Borrower hereby expressly 
recognize the legal capacity and authority of the legal representatives of the Lender who 
will execute and deliver this document; and (ii) the legal representatives of the Lender 
hereby expressly recognize the legal capacity and authority of the legal representatives of 
the Borrower who will execute and deliver this document; and 
 

WHEREAS, the Lender is prepared to extend such credit upon the terms and 
conditions hereof, and, accordingly, the parties hereto agree as follows:   
 

SECTION 1 

DEFINITIONS 

 
1.01 Defined Terms. As used in this Loan Agreement, the following terms have 

the meanings specified below: 
 

“Affiliate” means, with respect to a specified Person, another Person that directly, 
or indirectly through one or more intermediaries, Controls or is Controlled by or is under 
common Control with the Person specified. 
 

“Applicable Margin” means (i) with respect to any Borrowing and for any Interest 
Period during the second 12 (twelve) months as of the Closing Date, a margin equal to the 
average of the increase reported in the Federal Funds Rate during the previous 12 (twelve) 
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months, and (ii) with respect to any Borrowing and for any Interest Period during the third 
12 (twelve) months as of the Closing Date, a margin equal to the average of the increase 
reported in the Federal Funds Rate during the previous 12 (twelve months).  
 

 “Borrower” means, Pro Confianza, S.A. de C.V. S.O.F.O.M, E.N.R, a Mexican 
corporation.  
 

“Borrowing” means the Loan made or continued on the same date. 
 

“Borrowing Request” means the request by the Borrower for a Borrowing in 
accordance with Section 2.03 in the form attached hereto as Exhibit “A”. 
 

“Business Day” means any day that is not a Saturday, Sunday or other day on which 
commercial banks in Mexico City and in Ireland are authorized or required by law to 
remain closed. 
 

“Calculation Agent” means FlexFunds ETP LLC and any successor appointed by 
the Lender. 

 
 “Charges” shall have the meaning assigned thereto in Section 9.13 hereof. 

 
“Civil Code” means the Mexican Federal Civil Code, as amended from time to 

time, or when the context so requires, shall mean collectively the Mexican Federal Civil 
Code and the Civil Code of the Federal District and all other States of Mexico. 
 

“Closing Date” means the date on which the first Borrowing of the Loan is made as 
provided hereunder.  
 

“Collateral” means the ProCredit Eligible Collection Rights encumbered by the 
Borrower in favor of the Lender pursuant to the Trust Agreement and in accordance with 
Section 3.01 of this Loan Agreement. 
 

“Collateralization Ratio” means the ratio resulting by dividing (a) the value of the 
ProCredit Eligible Collection Rights encumbered pursuant to the Trust Agreement, by (b) 
the aggregate outstanding amount of the Loan. 

 
“Commitment” means the commitment of the Lender to make the Loan hereunder 

available to the Borrower up to the maximum amount of USD$7,000,000.00 (Seven 
Million Dollars 00/100).  
 

 “Control” means the possession, directly or indirectly, of the power to direct or 
cause the direction of the management or policies of a Person, whether through the ability 
to exercise voting power, by contract or otherwise. “Controlling” and “Controlled” have 
meanings correlative thereto. 
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“Default” means any event or condition which constitutes an Event of Default or 

which upon notice, lapse of time or both would, unless cured or waived, become an Event 
of Default. 
 

“Default Period” means any period while any principal of the Loan or any other 
amount under this Loan Agreement or any other Financing Document is not paid when due. 
 

“Dollars” or “USD$” refers to lawful money of the United States of America. 
 

“Effective Date” means the date on which the conditions specified in Section 5.01 
are satisfied (or waived in accordance with Section 9.02). 
 

“Event of Default” has the meaning assigned to such term in Section 8 hereof. 
 

“Federal Funds Rate” means the effective federal fund rate at which depositary 
institutions in the United States lend reserve balances to other depositary institutions, on an 
uncollateralized basis as published by the Federal Reserve Bank of New York.  

 
“First Optional Maturity Date” means the date that is 1 (one) year after the Closing 

Date, provided however that, if the First Optional Maturity Date is not a Business Day, then 
the First Optional Maturity Date shall be extended to the next succeeding Business Day 
unless the result of such extension would be to carry such First Optional Maturity Date into 
another calendar month, in which event, the First Optional Maturity Date shall be the 
immediately preceding Business Day. 
 

“Final Maturity Date” means the date that is 3 (three) years after the Closing Date, 
provided; however, that, if the Final Maturity Date is not a Business Day, then the Final 
Maturity Date shall be extended to the next succeeding Business Day unless the result of 
such extension would be to carry such Final Maturity Date into another calendar month, in 
which event, the Final Maturity Date shall be the immediately preceding Business Day. 
 

“Final Maturity Premium” means the amount that results from applying an annual 
rate of 1% (one percent) to the principal amount of the Loan payable at the Final Maturity 
Date calculated as from the date of the respective Borrowing. The Final Maturity Premium 
shall be computed on the basis of a year of 360 (three hundred and sixty) days and shall be 
payable for the actual number of days elapsed (including the first day but excluding the last 
day). 
 

“Financial Statements” shall mean the balance sheet, income statement and such 
other supplementary statements (including the notes thereto) as may be prepared in 
conjunction therewith. 
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“Financing Documents” means, collectively, this Loan Agreement, each Borrowing 
Request, the Notes, the Trust Agreement, and any certificates, notes, documents, 
instruments, and agreements delivered, filed, or registered in any jurisdiction in connection 
with any of the foregoing.  
 

“FIR” means the Financial Information Reporting Standards (Normas de 
Información Financiera) issued by the Consejo Mexicano para la Investigación y 
Desarrollo de Normas de Información Financiera. 
 

“Further Lender Notes” means the Stallion Fund (Series 223) Notes due 2021 
denominated in Dollars of the United States of America issued by the Lender subsequent to 
________ 2018, which are fully fungible with the Original Lender Notes. 

 
“Governmental Authority” means the government of Mexico, any other nation or 

any political subdivision thereof, whether state or local, and any agency, authority, 
instrumentality, regulatory body, court, central bank or other entity exercising executive, 
legislative, judicial, taxing, regulatory or administrative powers or functions of or 
pertaining to government. 
 

“Indebtedness” of any Person means, without duplication, (a) all obligations of such 
Person for borrowed money or with respect to deposits or advances of any kind, (b) all 
obligations of such Person evidenced by bonds, debentures, notes or similar instruments, 
(c) all obligations of such Person upon which interest charges are customarily paid, (d) all 
obligations of such Person under conditional sale or other title retention agreements relating 
to property acquired by such Person, (e) all obligations of such Person in respect of the 
deferred purchase price of property or services (excluding current accounts payable 
incurred in the ordinary course of business), (f) all indebtedness of others secured by (or for 
which the holder of such indebtedness has an existing right, contingent or otherwise, to be 
secured by) any Lien on property owned or acquired by such Person, whether or not the 
indebtedness secured thereby has been assumed, (g) all guaranties by such Person of 
indebtedness of others, (h) all capital leases of such Person, (i) all obligations, contingent or 
otherwise, of such Person as an account party in respect of letters of credit and letters of 
guaranty, and (j) all obligations, contingent or otherwise, of such Person in respect of 
bankers' acceptances.  
 

“Interest Payment Date” means the last day of March, June, September and 
December in each year. 
 

“Interest Period” means, with respect to the Loan, the period commencing on the 
date of the initial Borrowing and ending on the subsequent Interest Payment Date, and 
thereafter, the period commencing on an Interest Payment Date and ending on the next 
Interest Payment Date; provided that (i) if any Interest Period would end on a day other 
than a Business Day, such Interest Period shall be extended to the next succeeding Business 
Day unless such next succeeding Business Day would fall in the next calendar month, in 
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which case such Interest Period shall end on the next preceding Business Day, (ii) any 
Interest Period that commences on the last Business Day of a calendar month (or on a day 
for which there is no numerically corresponding day in the last calendar month of such 
Interest Period) shall end on the last Business Day of the last calendar month of such 
Interest Period, and (iii) any Interest Period that could end after the end of the Final 
Maturity Date or after the termination of this Loan Agreement shall end on such Final 
Maturity Date or on such effective date of termination. For purposes hereof, the date of the 
Borrowing shall be initially, the date on which such Borrowing is made. 
 

“Interest Rate” means, with respect to any Borrowing and for any Interest Period, an 
interest rate per annum equal to 8.5% (eight, point five percent). 
 

“Law” means, any convention or treaty, law, ordinance, decree, rule, directive, 
circular, regulation, judicial or arbitration award, or any voluntary restraint, and any of the 
provisions of such laws binding or affecting the Person referred to in the context in which 
the term is used. 
 

“Lender” means HFMX Designated Activity Company, an Irish designated activity 
company and its successors and assigns. 
 

“Lender Notes” means the Original Lender Notes and the Further Lender Notes. 
 

“LGTOC” means the Mexican Ley General de Títulos y Operaciones de Crédito. 
 

“Lien” means, with respect to any asset, (a) any mortgage, deed of trust, lien, 
pledge, hypothecation, encumbrance, charge or security interest in, on or of such asset, (b) 
the interest of a vendor or a lessor under any conditional sale agreement, or title retention 
agreement (or any financing lease having substantially the same economic effect as any of 
the foregoing) relating to such asset and (c) in the case of securities, any purchase option, 
call or similar right of a third party with respect to such securities. 
 

“Loan” means the loan made by the Lender to the Borrower pursuant to this Loan 
Agreement in the amount of the Commitment or when required in the context in which the 
term is used, the amount actually outstanding from time to time. 
 

“Loan Availability Period” means the period from and including the Effective Date 
to the day which is 180 (one hundred and eighty) calendar days following the Effective 
Date or any greater period as agreed by the Parties from time to time. 
 

“Material Adverse Effect” means a material adverse effect on (a) the business, 
assets, operations, prospects or condition, financial or otherwise, of the Borrower and its 
Subsidiaries, taken as a whole, (b) the ability of the Borrower to perform any of its 
obligations under any of the Financing Documents, or (c) the rights of or benefits available 
to the Lender under any of the Financing Documents. 
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“Maximum Rate” shall have the meaning assigned thereto in Section 9.13 hereof. 

 
“Mexico” means the United Mexican States. 

 
“Notes” means the promissory notes provided for by Section 2.06(d) which qualify 

as “pagarés” under the LGTOC and all promissory notes delivered in substitution or 
exchange therefore. 
 

“Obligations” means (a) the Loan and obligations, howsoever arising, owed by the 
Borrower under this Loan Agreement or the other Financing Documents, or otherwise to 
the Lender (whether or not evidenced by any note or instrument and whether or not for the 
payment of money), direct or indirect, absolute or contingent, due or to become due, now 
existing or hereafter arising, pursuant to the terms of this Loan Agreement or any of the 
other Financing Documents, including all interest, charges, expenses, indemnity amounts, 
“spreads”, chargeable to the Borrower in connection with its dealings with the Lender and 
payable by the Borrower hereunder or thereunder, and (b) in the event of any proceeding 
for the collection or enforcement of the Obligations after an Event of Default shall have 
occurred and be continuing, reasonable court costs and expenses arising in connection with 
such proceeding. 
 

“Original Lender Notes” means the Stallion Fund (Series 223) Notes due 2021 
denominated in Dollars of the United States of America issued by the Lender on ________ 
2018.  
 

“Person” means any natural person, corporation, limited liability company, trust, 
joint venture, association, company, partnership, Governmental Authority or other entity. 
 

“ProCredit Eligible Client” means (i) any client of the Borrower that has executed 
with the Borrower a loan, credit or any other instrument, which document a secured or 
unsecured credit granted by the Borrower to such client and that are identified in the Trust 
Agreement; and (ii) any client of the Borrower that has executed with the Borrower, in its 
capacity as lessee, a lease agreement, which document a lease of any assets of the Borrower 
to such client and that are identified in the Trust Agreement. 
 

“ProCredit Eligible Collection Rights” means collection rights, accounts receivable 
or letters of credit evidencing, representing, arising out of or existing with respect to, 
relating to, securing or otherwise supporting any payment to be made to the Borrower by 
any  ProCredit Eligible Client. 
 

 “Second Optional Maturity Date” means the date that is 2 (two) years after the 
Closing Date, provided; however, that, if the Second Optional Maturity Date is not a 
Business Day, then the Second Optional Maturity Date shall be extended to the next 
succeeding Business Day unless the result of such extension would be to carry such Second 
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Optional Maturity Date into another calendar month, in which event, the Second Optional 
Maturity Date shall be the immediately preceding Business Day. 
 

“Solvent” means with respect to any Person at any time, that (a) the fair value of the 
property of such Person is greater than the total amount of liabilities (including contingent 
liabilities) of such Person, (b) the present fair saleable value of the property of such Person 
is not less than the amount that will be required to pay the probable liability of such Person 
on its Indebtedness as they become absolute and matured, (c) such Person does not intend 
to, and does not believe that it will, incur Indebtedness or liabilities beyond such person’s 
ability to pay as such Indebtedness and liabilities mature, (d) such Person is not engaged in 
a business and is not about to engage in a business for which such Person’s property would 
constitute an unreasonably small capital, and (e) such Person is not insolvent pursuant to 
Article 2166 of the Civil Code or related articles contained in the civil codes of Mexico 
City and the relevant States of Mexico (or any legal provision that succeeds them). 
 

“Taxes” means any and all present or future taxes, levies, imposts, duties, 
deductions, charges or withholdings imposed by any Governmental Authority. 
 

“Transactions” means the execution, delivery and performance by the Borrower of 
the Financing Documents to which the Borrower is intended to be a party and the 
transactions contemplated therein. 
 

“Trust Agreement” means the Irrevocable Guaranty Trust Agreement (Fideicomiso 
Irrevocable de Garantía) to be executed on even date herewith, by and among the 
Borrower, as settlor, the Lender, as beneficiary, and Banco Actinver, S.A., Institución de 
Banca Múltiple, Grupo Financiero Actinver, as trustee, pursuant to which the Borrower will 
encumber certain ProCredit Eligible Collection Rights into a guaranty trust in order to 
guarantee the timely payment of the Obligations by the Borrower pursuant to this Loan 
Agreement.  A copy of the form of the Trust Agreement is attached hereto as Exhibit “B”.  
 

1.02 Terms Generally.  
 

The definitions of terms herein shall apply equally to the singular and plural forms 
of the terms defined. Whenever the context may require, any pronoun shall include the 
corresponding masculine, feminine and neuter forms. The words “include”, “includes” and 
“including” shall be deemed to be followed by the phrase “without limitation”.  The word 
“will”, shall be construed to have the same meaning and effect as the word “shall”.  Unless 
the context requires otherwise (i) any definition of or reference to any agreement, 
instrument or other document herein shall be construed as referring to such agreement, 
instrument or other document as from time to time amended, supplemented or otherwise 
modified (subject to any restrictions on such amendments, supplements or modifications set 
forth herein), (ii) any reference herein to any Person shall be construed to include such 
Person’s successors and assigns, (iii) the words “herein”, “hereof” and “hereunder”, and 
words of similar import, shall be construed to refer to this Loan Agreement in its entirety 
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and not to any particular provision hereof, (iv) all references herein to Articles, Sections, 
Exhibits, Annexes and Schedules shall be construed to refer to Articles and Sections of, and 
Exhibits, Annexes and Schedules to, this Loan Agreement, and (v) the words “asset” and 
“property” shall be construed to have the same meaning and effect and to refer to any and 
all tangible and intangible assets and properties, including cash, securities, accounts and 
contract rights. 
 

1.03 Accounting Terms; FIR.   
 

Except as otherwise expressly provided herein, all terms of an accounting or 
financial nature shall be construed in accordance with FIR, as in effect from time to time; 
provided that, if the Borrower notifies the Lender that the Borrower requests an amendment 
to any provision hereof to eliminate the effect of any change occurring after the date hereof 
in FIR or in the application thereof on the operation of such provision, regardless of 
whether any such notice is given before or after such change in FIR or in the application 
thereof, then such provision shall be interpreted on the basis of FIR as in effect and applied 
immediately before such change shall have become effective until such notice shall have 
been withdrawn or such provision amended in accordance herewith. 
 

SECTION 2 

THE CREDIT 
 

2.01 The Commitment. 
 

Subject to Section 5 hereto, the Lender agrees to make the Loan to the Borrower in 
an aggregate principal amount not exceeding the Commitment. Amounts repaid in respect 
of Loan may not be reborrowed by Borrower. 
 

2.02 Minimum Amounts. 
 

The Borrower may request a disbursement of the Loan in one or more Borrowings 
during the Loan Availability Period; provided; however, that each Borrowing shall be made 
in an aggregate amount of not less than USD$100,000.00 (One Hundred Thousand Dollars 
00/100). 
 

2.03 Request for Borrowing. 
 

To request a Borrowing, the Borrower shall notify the Lender of such request in 
writing not later than 10:00 a.m., Mexico City time, 3 (three) Business Days before the date 
of the proposed Borrowing. The written Borrowing Request shall specify the following 
information: 
 

(i) the aggregate amount of the requested Borrowing; 
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(ii) the date of the Borrowing, which shall be a Business Day; and 
 

(iii) the location and number of the Borrower's account to which funds are to be 
disbursed. 

 
2.04 Funding of Borrowing. 

 
The Lender shall make the Loan on the proposed date thereof by wire transfer of 

immediately available funds to an account designated by the Borrower in each Borrowing 
Request. 
 

2.05 Termination or Reduction of the Commitment. 
 

(a) Scheduled Termination. The Commitment shall terminate at 5:00 p.m., 
Mexico City time, on the last day of the Loan Availability Period. 
 

(b) Effects of Termination or Reduction. Any termination or reduction of the 
Commitment shall be permanent. 
 

2.06 Repayment of the Loan; Evidence of Debt. 
 

(a) Repayment.  The Borrower hereby unconditionally promises to repay to 
Lender the outstanding principal amount of the Loan on the Final Maturity Date. Any 
principal amount of the Loan paid on the Final Maturity Date shall be paid together with 
the Final Maturity Premium.  
 

(b) Early Repayment Right. Notwithstanding the provisions of Section 2.06(a) 
above, the Borrower shall be obliged to repay to Lender up to the 33.33% (thirty three point 
thirty three percent) of the outstanding principal amount of the Loan on the First Optional 
Maturity Date or the Second Optional Maturity Date; provided; that, the Lender requests in 
writing to the Borrower the payment in full of such amount within at least 90 (ninety) 
calendar days in advance to the First Optional Maturity Date or the Second Optional 
Maturity Date, as applicable. For avoidance of doubt any principal amount paid on the First 
Optional Maturity Date or the Second Maturity Date, as applicable, shall not cause the 
payment of the Final Maturity Premium. 
 

(c) Maintenance of Loan Accounts by Lender.  The Lender shall maintain in 
accordance with its usual practice an account or accounts evidencing the indebtedness of 
the Borrower to the Lender resulting from the Loan made by the Lender, including the 
amounts of principal and interest payable and paid to the Lender from time to time 
hereunder. 
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(d) Notes. Each Borrowing shall be evidenced by a Note of the Borrower 
substantially in the form of Exhibit “C”, dated the date of each Borrowing, payable to the 
Lender in an amount equal to the principal amount of each Borrowing. 
 

The execution and delivery by the Borrower of each Note shall not limit, reduce or 
otherwise affect the obligations of the Borrower under this Loan Agreement, and the rights 
and claims of the Lender under each Note shall not replace or supersede the rights and 
claims of the Lender hereunder. The Lender may exercise its rights, remedies and claims 
under each Note independently from Lender’s rights, remedies and claims hereunder.  
Payment by the Borrower of any amount owing under each Note or this Loan Agreement 
shall discharge the liability of the Borrower with respect to the paid amount owing under 
this Loan Agreement or each Note, respectively. 
 

2.07 Prepayment of the Loan. 
 

(a) Optional Prepayments.  The Borrower shall have the right at any time and 
from time to time to prepay a Borrowing in whole or in part, subject to the requirements of 
this Section; provided that each prepayment of the Loan pursuant to this Section shall be in 
an amount that is USD$100,000.00 (One Hundred Thousand Dollars 00/100) or a larger 
multiple of USD$100,000.00 (One Hundred Thousand Dollars 00/100). 
 

(b) Order of Application to the Loan. Any repayment hereunder will be applied 
first, against costs, losses, expenses and indemnities due hereunder, then against default 
interest, if any, then against ordinary interest due on the Loan, and thereafter against the 
principal amount of the Loan. 
 

(c) Notices, Etc.  The Borrower shall notify the Lender in writing of any 
optional prepayment hereunder not later than 10:00 a.m., Mexico City time, 3 (three) 
Business Days before the date of prepayment.  Each such notice shall be irrevocable and 
shall specify the prepayment date and the principal amount of the Borrowing or portion 
thereof to be prepaid. Each prepayment of the Borrowing shall be applied ratably to the 
Loan.  Prepayments shall be accompanied by accrued interest. 
 

2.08 Fees. 
 

(a) Arrangement Fee.  The Borrower agrees to pay to the Lender an 
arrangement fee in the amount set forth in Exhibit “D” hereto to be paid on each Interest 
Payment Date. 
 

(b) Management Fee.  Pursuant to the terms and conditions of the Lender Notes, 
the Lender is required to pay a Management Fee to the Portfolio Manager (as defined in the 
terms and conditions of the Lender Notes). The Borrower agrees to pay to the Lender an 
equivalent fee hereunder, in order that the Lender may use such fee to itself pay the 
Management Fee (and for the avoidance of doubt the Lender is not providing any portfolio 
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management service or providing investment advice) in the amount set forth in Exhibit 

“E” hereto to be paid on each Interest Payment Date. 
 
(c) Payment of Fees.  All fees payable hereunder shall be paid on the dates due, 

in immediately available funds.  
 

2.09 Interest. 
 

(a) Interest.  The Borrower agrees to pay to the Lender interest on the principal 
amount of the Loan at a rate per annum equal to the Interest Rate plus the Applicable 
Margin. 
 

(b) Default Interest.  Notwithstanding the foregoing, if any principal or interest 
on the Loan or any fee or other amount payable by the Borrower hereunder is not paid 
when due, whether at stated maturity, upon acceleration, by mandatory prepayment or 
otherwise, such overdue amount shall bear interest, after as well as before judgment, for 
any Default Period, at a rate per annum equal to the Interest Rate plus 1 (one) point. 
 

(c) Payment of Interest.  Ordinary interest on the Loan shall accrue from and 
including the date of the disbursement of each Borrowing. Accrued interest on each 
Borrowing shall be payable on each Interest Payment Date for such Borrowing; provided 
that (i) interest accrued pursuant to paragraph (b) of this Section shall be payable on 
demand, and (ii) in the event of any repayment or prepayment of the Loan, accrued interest 
on the principal amount repaid or prepaid shall be payable on the date of such repayment or 
prepayment. 
 

(d) Computation.  All interest hereunder shall be computed on the basis of a 
year of 360 (three hundred and sixty) days and shall be payable for the actual number of 
days elapsed (including the first day but excluding the last day). 
 

2.10 Taxes. 
 

Any and all payments by or on account of any obligation of the Borrower hereunder 
or under any other Financing Document shall be made free and clear of and without 
deduction or withholding for any Taxes; provided that if the Borrower shall be required by 
applicable Law or regulation to deduct or withhold any Taxes from such payments, then (i) 
the sum payable shall be increased as necessary so that after making all required deductions 
and withholding (including deductions applicable to additional sums payable under this 
Section) the Lender receives an amount equal to the sum it would have received had no 
such deductions and withholdings been made, (ii) the Borrower shall make such deductions 
and withholdings, and (iii) the Borrower shall pay the full amount deducted or withheld to 
the relevant Governmental Authority in accordance with applicable Law. 
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As specified on the Trust Agreement, the Borrower is a variable capital corporation, 
multipurpose financial corporation, unregulated entity, duly incorporated and operating 
according to the applicable Law.  
 

In this regard, any and all payments by or on account of any obligation of the 
Borrower hereunder or under any other Financing Document will not be subject to value 
added tax, in terms of article 15, subsection b), section X of the Value Added Tax Law.  

2.11 Payments Generally. 
 

(a) Payments by the Borrower.  The Borrower shall make each payment 
required to be made by it hereunder or under any other Financing Document (except to the 
extent otherwise provided therein) prior to 12:00 noon Mexico City time, on the date when 
due, in immediately available funds, without set-off or counterclaim. Any amounts received 
after such time on any date may, in the discretion of the Lender, be deemed to have been 
received on the next succeeding Business Day for purposes of calculating interest thereon.  
All such payments shall be made to the Lender at 1-2 Victoria Buildings, Haddington 
Road, Dublin 4, Ireland, except as otherwise expressly provided in the relevant Financing 
Document or by crediting the Lender’s account specified in writing by the Lender to the 
Borrower. If any payment hereunder shall be due on a day that is not a Business Day, the 
date for payment shall be extended to the next succeeding Business Day and, in the case of 
any payment accruing interest, interest thereon shall be payable for the period of such 
extension. All payments hereunder or under any other Financing Document (except to the 
extent otherwise provided therein) shall be made in Dollars. 
 

(b) Application of Insufficient Payments.  If at any time insufficient funds are 
received by and available to the Lender to pay fully all amounts of principal, interest and 
fees then due hereunder, such funds shall be applied first, against costs, losses, expenses 
and indemnities due hereunder, then against fees due, then against default interests, if any, 
then against ordinary interest due on the Loan, and thereafter, against the principal amount 
on the Borrowing. 
 

SECTION 3 

COLLATERAL 
 

3.01 Collateral. 
 

The Borrower and the Lender hereby agree that the timely payment of (i) any 
principal portion of the Obligations when due, whether at their stated maturity or otherwise; 
(ii) any ordinary or default interest due by the Borrower to the Lender hereunder; and (iii) 
any other Obligation due by the Borrower hereunder or any other Financing Document, and 
the collection of such amounts or enforcement of this Loan Agreement and the Financing 
Documents shall be secured by a guaranty trust (fideicomiso de garantía) over the 
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ProCredit Collection Rights, which guaranty trust shall be created pursuant to the Trust 
Agreement. 
 

3.02 Value of the Collateral. 
 

The Borrower shall maintain, or cause to be maintained, a Collateralization Ratio of 
at least 1.20 (one point twenty) at all times, calculated on Mexican Pesos on each Interest 
Payment Date with the face value of the ProCredit Collection Rights encumbered under the 
Trust Agreement. For purposes of the calculation of the Collateralization Ratio, the parties 
agree to calculate the outstanding amount of the Loan, on each Interest Payment Date, 
using the exchange rate published by the Mexican Central Bank (Banco de México) in the 
Daily Gazette of the Federation (Diario Oficial de la Federación). 
 

If at any time the Lender notifies the Borrower that the Collateralization Ratio is 
breached and the Borrower do not increase the Collateral within the period and as provided 
for in the Trust Agreement in order for the Collateralization Ratio to be maintained as 
provided in the first paragraph of this Section 3.02, then the Lender shall have the right to 
demand a prepayment of the Loan.  
 

SECTION 4 

REPRESENTATIONS AND WARRANTIES 
 

The Borrower hereby represents and warrants to the Lender that: 
 

4.01 Organization; Powers. 
 

The Borrower is duly organized, validly existing and in good standing under the 
laws of Mexico, has all requisite power and authority to carry on its business as now 
conducted and, except where the failure to do so, individually or in the aggregate, could not 
reasonably be expected to result in a Material Adverse Effect, is qualified to do business in, 
and is in good standing in, every jurisdiction where such qualification is required. The 
Borrower’s legal representatives has full power and authority to execute this Loan 
Agreement and the other Financing Documents on its behalf, which authority has not been 
revoked, limited or modified in any manner whatsoever. 
 

4.02 Authorization; Enforceability. 
 

The Transactions are within the Borrower’s corporate powers and have been duly 
authorized by all corporate action, if necessary. This Loan Agreement has been duly 
executed and delivered by the Borrower and constitutes, and each of the other Financing 
Documents when executed and delivered will constitute, a legal, valid and binding 
obligation of the Borrower, enforceable against it in accordance with its terms, except as 
such enforceability may be limited by bankruptcy, commercial concourse (concurso 
mercantil), insolvency, reorganization, moratorium or similar laws of general applicability 
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affecting the enforcement of creditors’ rights, or general principles of equity, regardless of 
whether such enforceability is considered in a proceeding in equity or at law. 
 

4.03 Governmental Approvals; No Conflicts. 
 

The Transactions (a) do not require any consent or approval of, registration or filing 
with, or any other action by, any Governmental Authority, except for such as have been 
obtained or made and are in full force and effect and (b) will not violate any applicable 
provision of any material law or regulation or the charter, by-laws or other organizational 
documents of the Borrower or any order of any Governmental Authority, (c) will not 
violate in any material respect or result in a material default under any indenture, agreement 
or other instrument binding upon the Borrower or its assets, or give rise to a right 
thereunder to require any payment to be made by the Borrower, and (d) will not result in 
the creation or imposition of any Lien on any asset of the Borrower (other than a Lien 
arising pursuant to the Financing Documents in favor of the Lender). 
 

4.04 Litigation. 
 

There are no actions, suits or proceedings by or before any arbitrator or 
Governmental Authority now pending against or, to the knowledge of the Borrower, 
threatened against or affecting the Borrower (i) as to which there is a reasonable possibility 
of an adverse determination and that, if adversely determined, could reasonably be 
expected, individually or in the aggregate, to result in a Material Adverse Effect or (ii) that 
involve this Loan Agreement or the Transactions. 
 

4.05 Financial Condition 
 

The Borrower has heretofore furnished to the Lender its Financial Statements, 
balance sheet and statements of income, stockholders’ equity and cash flows as of and for 
the fiscal year ended December 31, 2017, certified by the chief financial officer of the 
Borrower. Such Financial Statements present fairly, in all material respects, the financial 
position and results of operations and cash flows of the Borrower as of such dates and for 
such periods in accordance with FIR. The Borrower does not have on the date hereof any 
material contingent liabilities, liabilities for Taxes, unusual forward or long-term 
commitments or unrealized or anticipated losses from any unfavorable commitments, 
except as referred to or reflected or provided for in the balance sheet referred to in the first 
sentence of this paragraph. 
 

4.06 Compliance with Laws and Agreements. 
 

The Borrower is in compliance with all laws, regulations and orders of any 
Governmental Authority applicable to it or its property and all indentures, agreements and 
other instruments binding upon it or its property, except where the failure to do so, 
individually or in the aggregate, could not reasonably be expected to result in a Material 
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Adverse Effect. No Default has occurred and is continuing. The Borrower is not in default 
in respect of any debt, or in respect of any obligation which might reasonably be expected 
to affect the validity or enforceability of this Loan Agreement or any of the Financing 
Documents, or under any agreement, obligation or duty to which it is a party to or by which 
it or any of its properties or assets is bound, which default might reasonably be expected to 
have a Material Adverse Effect.  
 

4.07 Ranking. 
 

The payment obligations of the Borrower hereunder are and will at all times be 
direct, unconditional and unsubordinated general obligations of the Borrower and, shall at 
all times rank at least pari passu with all other Indebtedness of the Borrower, except that in 
any bankruptcy or commercial concourse (concurso mercantil) proceedings initiated in 
Mexico pursuant to the laws of Mexico, labor claims, claims of tax authorities for unpaid 
Taxes, Social Security quotas, Workers’ Housing Fund quotas and Retirement Fund quotas 
will have priority over claims of the Lender. 
 

4.08 Solvency. 
 

The Borrower is and, after giving effect to the making of the Loan and the use of the 
proceeds thereof, will be Solvent. 
 

4.09 Notes. 
 

The Notes executed and delivered by the Borrower constitutes and shall constitute 
the legal, valid and binding obligation of the Borrower enforceable against the Borrower 
through summary proceedings (juicio ejecutivo) in accordance with applicable law in 
Mexico. 
 

4.10 ProCredit Eligible Collection Rights. 
 

The ProCredit Collection Rights constitute legal, valid, binding and enforceable 
obligations against the corresponding account debtor, and the same shall grant to the 
Borrower the right to collect the corresponding proceeds derived from such Receivables. 
 

SECTION 5 

CONDITIONS 

 
5.01 Effective Date. 

 
The obligations of the Lender to make the Loan hereunder shall not become 

effective until the date on which the Lender shall have received each of the following 
documents, each of which shall be satisfactory to the Lender in form and substance (or such 
condition shall have been waived in accordance with Section 9.02): 
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(a) Executed Counterparts.  A fully executed original copy of each Financing 

Document signed and delivered on behalf of each intended party thereto. 
 

(b) Corporate Documents.  Such documents and certificates as the Lender or its 
counsel may reasonably request relating to the organization, existence and good standing of 
the Borrower, the authorization of the Transactions, if necessary, and any other legal 
matters relating to the Borrower, this Loan Agreement or the Transactions, all in form and 
substance satisfactory to the Lender and its counsel. 
 

(c) Powers of Attorney.  A copy certified by notary public, in form and 
substance acceptable to the Lender and its counsel, of the notarial deeds duly registered 
containing the powers of attorney of the individual(s) executing each of the Financing 
Documents on behalf of the Borrower. 
 

(d) Registration.  A certification from the Notary Public or Public Broker 
(Corredor Público) before whom the Trust Agreement was executed, evidencing that the 
Trust Agreement has been duly executed and shall be duly filed for registration with the 
Registro Único de Garantías Mobiliarias of the Public Registry of Commerce. 
 

5.02 Additional Conditions. 
 

The obligation of the Lender to realize the Loan is also subject to the satisfaction of 
the following conditions: 
 

(i) the representations and warranties of the Borrower set forth in this Loan 
Agreement and in each of the other Financing Documents, shall be true and 
correct on and as of the date of each Borrowing; 

 
(ii) at the time of and immediately after giving effect to each Borrowing, no 

Default or Event of Default shall have occurred and be continuing; and 
 

(iii) sufficient funds are available from the proceeds of the issue of the Lender 
Notes to make any disbursement of the Loan. 

 
SECTION 6 

AFFIRMATIVE COVENANTS 

 
Until the Commitment has expired or been terminated and the principal of and 

interest on the Loan payable hereunder shall have been paid in full, the Borrower covenants 
and agrees with the Lender that: 
 

6.01 Financial Statements and Other Information. 
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The Borrower will furnish to the Lender: 
 

(i) within 120 (one hundred and twenty) calendar days after the end of each 
fiscal year, the audited Financial Statements, balance sheet and related 
statements of operations, stockholders’ equity and cash flows of the 
Borrower as of the end of and for such year;  
 

(ii) within 45 (forty-five) calendar days after the end of each fiscal quarter of 
each fiscal year, the Financial Statements, balance sheet and related 
statements of operations, stockholders’ equity and cash flows of the 
Borrower; and 

 
(iii)  an annual impairment assessment required by the Lender in respect of the 

Loan and containing such information as the Calculation Agent of the 
Lender Notes may specify. 

 
6.02 Notices of Material Events. 

 
The Borrower will furnish to the Lender prompt written notice of the following: 

 
(i) the occurrence of any Default; 

 
(ii) the filing or commencement of any action, suit or proceeding by or before 

any arbitrator or Governmental Authority against or affecting the Borrower 
that, if adversely determined, could reasonably be expected to result in a 
Material Adverse Effect; and 

 
(iii) any other development that results in, or could reasonably be expected to 

result in, a Material Adverse Effect. 
 

6.03 Existence; Conduct of Business. 
 

The Borrower will do or cause to be done all things necessary to preserve, renew 
and keep in full force and effect its legal existence and the rights, licenses, permits and 
privileges to the conduct of its business. The Borrower shall not enter into any transactions 
with any Person, other than under ordinary commercial terms and on an arm’s length basis; 
or enter into any agreement whereby the Borrower’s income is shared with any Person; or 
enter into transactions whereby the Borrower might receive less than the fair market value 
for any services or products sold or might pay more than the fair market value for any 
goods purchased or services procured.  
 

6.04 Payment of Obligations. 
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The Borrower will pay its obligations, including Tax liabilities, that, if not paid, 
could result in a Material Adverse Effect before the same shall become delinquent or in 
default, except where (a) the validity or amount thereof is being contested in good faith by 
appropriate proceedings, (b) the Borrower has set aside on its books adequate reserves with 
respect thereto in accordance with FIR, and (c) the failure to make payment pending such 
contest could not reasonably be expected to result in a Material Adverse Effect. 
 

6.05 Books and Records. 
 

The Borrower will keep proper books of record and account in which full, true and 
correct entries are made of all dealings and transactions in relation to its business and 
activities. The Borrower will maintain adequate management information and cost control 
systems and a system of accounting that is established and administered in accordance with 
sound business practices to permit the preparation of financial statements in accordance 
with FIR. 
 

6.06 Compliance with Laws. 
 

The Borrower will comply with all laws, rules, regulations and orders, of any 
Governmental Authority, including any international tax treaty applicable to it or its 
business, except where the failure to do so, individually or in the aggregate, could not 
reasonably be expected to result in a Material Adverse Effect.  
 

6.07 Use of Proceeds.  
 

The proceeds of the Loan will be used by the Borrower solely to finance Borrower’s 
existing operations and for general corporate purposes. 
 

6.08 Further Assurances.  
 

From time to time, the Borrower shall do and perform any and all acts and execute 
any and all documents as may be reasonably necessary pursuant to applicable law, in order 
to effect the purposes of this Loan Agreement or to protect the rights or remedies of the 
Lender under the Financing Documents. 
 

SECTION 7 

NEGATIVE COVENANTS AND FINANCIAL COVENANTS 

 
Until the Commitment has expired or been terminated and the principal of and 

interest on each Loan and all fees payable hereunder have been paid in full, the Borrower 
covenants and agrees with the Lender that: 
 

7.01 Indebtedness. 
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The Borrower will not, create, incur, assume or permit to exist any Indebtedness, 
except any Indebtedness if no Default shall have occurred or be continuing before and after 
creating such Indebtedness. 
 

7.02 Liens. 
 

The Borrower will not create, incur, assume or permit to exist any Lien on any 
property or asset now owned or hereafter acquired by it, or assign or sell any income or 
revenues (including accounts receivable) or rights in respect of any thereof, except for (i) 
Liens created pursuant to the Financing Documents; and (ii) any Lien on any property or 
asset of the Borrower existing on the date hereof.  
 

7.03 Fundamental Changes. 
 

(i) The Borrower will not acquire, merge into or consolidate with any other 
Person, or permit any other Person to acquire, merge into or consolidate 
with it, unless the Borrower is the surviving entity and no Default exists 
after giving effect thereto or sell, transfer, lease or otherwise dispose of (in 
one transaction or in a series of transactions) all or any substantial part of its 
assets, or liquidate or dissolve. 

 
(ii) Nothing in this Agreement shall be construed as to prohibit or restrict the 

ability of the Borrower to acquire or sell any asset or property, whether 
tangible or intangible, as a consequence of a foreclosure by the Borrower to 
any security interest granted by a third party in the ordinary course of the 
Borrower’s businesses. 

 
7.04 Transactions with Affiliates. 

 
The Borrower will not sell, lease or otherwise transfer any property or assets to, or 

purchase, lease or otherwise acquire any property or assets from, or otherwise engage in 
any other transactions with, any of its Affiliates, except transactions in the ordinary course 
of business at prices and on terms and conditions not less favorable to the Borrower than 
could be obtained on an arm’s-length basis from unrelated third parties. 
 

7.05 Nature of Business. 
 

The Borrower will not make any material change in the nature or conduct of its 
business as conducted on the date hereof.  

 

SECTION 8 

EVENTS OF DEFAULT 

 
8.01 Events of Default.  
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If any of the following events (the “Events of Default”) shall occur: 

 
(a) the Borrower shall fail to pay any principal of the Loan when and as the 

same shall become due and payable, whether at the due date thereof or at a 
date fixed for prepayment thereof or otherwise; 

 
(b) the Borrower shall fail to pay any interest on the Loan or any fee or any 

other amount or Obligation (other than an amount referred to in clause (a) of 
this Section 8) payable under this Loan Agreement or under any other 
Financing Document, when and as the same shall become due and payable, 
and such failure shall continue unremedied for a period of 5 (five) or more 
Business Days; 

 
(c) any representation or warranty made or deemed made by or on behalf of the 

Borrower in or in connection with this Loan Agreement or any other 
Financing Document or any amendment or modification hereof or thereof, 
or in any report, certificate, Financial Statement or other document furnished 
pursuant to or in connection with this Loan Agreement or any other 
Financing Document or any amendment or modification hereof or thereof, 
shall prove to have been incorrect in any material respect when made or 
deemed made; 

 
(d) the Borrower shall fail to observe or perform any covenant, condition or 

agreement contained in this Loan Agreement or any other Financing 
Document and such failure shall continue unremedied for a period of 30 
(thirty) or more calendar days after notice thereof from the Lender to the 
Borrower; 

 
(e) the Borrower shall fail to make any payment (whether of principal, interest 

or other amount and regardless of amount) in respect of any of its 
Indebtedness, when and as the same shall become due and payable (after 
giving effect to any applicable notice requirement or grace period);  

 
(f) an involuntary proceeding shall be commenced or an involuntary petition 

shall be filed seeking (i) commercial concourse (concurso mercantil), 
bankruptcy, liquidation, reorganization or other relief in respect of the 
Borrower or its Debts, or of a substantial part of its assets, under any 
Federal, state or foreign bankruptcy, insolvency, receivership or similar law 
now or hereafter in effect or (ii) the appointment of a receiver, trustee, 
custodian, sequestrator, síndico, conciliador, liquidador, interventor, 
conservator or similar official for the Borrower or for a substantial part of its 
assets, and, in any such case, such proceeding or petition shall continue 
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undismissed for a period of 60 (sixty) or more calendar days or an order or 
decree approving or ordering any of the foregoing shall be entered; 

 
(g) the Borrower shall (i) voluntarily commence any proceeding or file any 

petition seeking commercial concourse (concurso mercantil), liquidation, 
reorganization or other relief under any Federal, state or foreign bankruptcy, 
insolvency, receivership or similar law now or hereafter in effect, (ii) 
consent to the institution of, or fail to contest in a timely and appropriate 
manner, any proceeding or petition described in clause (g) of this Section, 
(iii) apply for or consent to the appointment of a receiver, trustee, custodian, 
sequestrator, conservator, síndico, conciliador, liquidador, interventor, or 
similar official for the Borrower or for a substantial part of its assets, (iv) file 
an answer admitting the material allegations of a petition filed against it in 
any such proceeding, (v) make a general assignment for the benefit of 
creditors or (vi) take any action for the purpose of effecting any of the 
foregoing;  

 
(h) the Borrower shall become unable, admit in writing its inability or fail 

generally to pay its Debts as they become due; 
 

(i) (i) any material provision of any Financing Document shall at any time for 
any reason cease to be valid and binding or in full force and effect except 
upon the scheduled termination of such Financing Document, or (ii) any 
Financing Document shall be impaired in whole or part, or (iii) the validity 
or enforceability of any Financing Document shall be contested by any party 
thereto (other than the Lender) or any Governmental Authority, and in the 
case of paragraphs (i), (ii) or (iii) above, (x) such default continues 
unremedied for a period of 30 (thirty) calendar days after the earlier of (1) 
the date on which the Borrower obtains knowledge thereof or (2) the date on 
which written notice thereof shall have been received by the Borrower from 
the Lender, and (y) except with respect to a Financing Document, such 
cessation, impairment, contest or denial could reasonably be expected to 
have a Material Adverse Effect; 

 

(j) any Governmental Authority condemns, nationalizes, seizes or otherwise 
expropriates all or any substantial part of the assets of the Borrower or of its 
share capital, or assumes custody or control of that Property or other assets 
or of the business or operations of the Borrower or of its share capital, or 
takes any action for the dissolution or disestablishment of the Borrower or 
any action that would prevent the Borrower or its officers from carrying on 
all or a substantial part of its business or operations; 

 
then, and in every such event, and at any time thereafter during the continuance of 

such event, the Lender may, by notice to the Borrower, take either or both of the following 
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actions, at the same or different times: (i) terminate the Commitment, and thereupon the 
Commitment shall terminate immediately, and (ii) declare the Loan then outstanding to be 
due and payable in whole (or in part, in which case any principal not so declared to be due 
and payable may thereafter be declared to be due and payable), and thereupon the principal 
of the Loan so declared to be due and payable, together with accrued interest thereon and 
all fees and other obligations of the Borrower accrued hereunder, shall become due and 
payable immediately, without presentment, demand, protest or other notice of any kind, all 
of which are hereby waived by the Borrower. 
 

SECTION 9 

MISCELLANEOUS 

 
9.01 Notices. 

 
(i) Except in the case of notices and other communications expressly permitted 

to be given by telephone or as otherwise provided in paragraph (ii) below, 
all notices and other communications provided for herein shall be in writing 
and shall be delivered by hand or overnight courier service, mailed by 
certified or registered mail or sent by telecopy, as follows: 

 
(1) if to the Borrower, at Mexicalzingo 1968, Colonia Americana, Guadalajara, 

Jalisco, Código Postal 44160, México. 
 

(2) if to the Lender, to 1-2 Victoria Buildings, Haddington Road, Dublin 4, 
Ireland. 

 
(ii) Any party hereto may change its address or telecopy number for notices and 

other communications hereunder by notice to the other parties hereto. All 
notices and other communications given to any party hereto in accordance 
with the provisions of this Loan Agreement shall be deemed to have been 
given on the date of receipt. 

 
(iii) This Loan Agreement when executed, the Notes duly executed by the 

Borrower and all other Financing Documents, certificates, copies and 
statements required to be delivered hereunder or under any of the Financing 
Document, shall be delivered by the Borrower to the Lender at the following 
domicile: 1-2 Victoria Buildings, Haddington Road, Dublin 4, Ireland. 

 
9.02 Waivers; Amendments. 

 
(a) No Deemed Waivers; Remedies Cumulative.  No failure or delay by the 

Lender in exercising any right or power hereunder shall operate as a waiver thereof, nor 
shall any single or partial exercise of any such right or power, or any abandonment or 
discontinuance of steps to enforce such a right or power, preclude any other or further 
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exercise thereof or the exercise of any other right or power. The rights and remedies of the 
parties hereunder are cumulative and are not exclusive of any rights or remedies that they 
would otherwise have. No waiver of any provision of this Loan Agreement or consent to 
any departure by the other party therefrom shall in any event be effective unless the same 
shall be permitted by paragraph (b) of this Section, and then such waiver or consent shall be 
effective only in the specific instance and for the purpose for which given.   
 

(b) Amendments. Neither this Loan Agreement nor any provision hereof may be 
waived, amended or modified except pursuant to an agreement in writing entered into by 
the Borrower and the Lender. 
 

9.03 Expenses. 
 

Each party shall bear its own costs and expenses deriving from the execution and 
delivery of the Loan Agreement and the Financing Documents. The Borrower shall pay all 
costs, expenses, taxes, assessments and other charges incurred in connection with any 
filing, registration, recording or perfection of any other document referred to herein. 
 

9.04 Successors and Assigns. 
 

The provisions of this Loan Agreement shall be binding upon and inure to the 
benefit of the parties hereto and their respective successors and assigns permitted hereby, 
except that the Borrower may not assign or otherwise transfer any of its rights or 
obligations hereunder without the prior written consent of the Lender (and any attempted 
assignment or transfer by it without such consent shall be null and void). Nothing in this 
Loan Agreement, expressed or implied, shall be construed to confer upon any Person (other 
than the parties hereto, their respective successors and assigns permitted hereby and, to the 
extent expressly contemplated hereby) any legal or equitable right, remedy or claim under 
or by reason of this Loan Agreement. The Lender is entitled to assign all or a part of its 
rights and obligations hereunder, including but not limited to, any assignment of economic 
participation hereunder and the Borrower acknowledges that the Lender shall assign by way 
of fixed security assignment all of its rights, titles and benefits and interests to this 
Agreement in favor of Intertrust Trustees Limited as Trustee of the Lender Notes.  Upon an 
assignment by the Lender, the Lender as used herein will be deemed to refer to such 
assignee to the extent of its interest thereunder and it will be entitled to the benefit of all 
indemnities and tax reimbursements of the Lender pursuant to this Loan Agreement and the 
other Financing Documents as fully as if a party hereto.   
 

9.05 Counterparts; Integration; Effectiveness. 
 

This Loan Agreement may be executed in counterparts (and by different parties 
hereto on different counterparts), each of which shall constitute an original, but all of which 
when taken together shall constitute a single contract.  This Loan Agreement, the Financing 
Documents constitute the entire contract between and among the parties relating to the 
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subject matter hereof and supersede any and all previous agreements and understandings, 
oral or written, relating to the subject matter hereof.  Except as provided in Section 5.01, 
this Loan Agreement shall become effective when it shall have been executed by the 
Lender and when the Lender shall have received counterparts hereof which, when taken 
together, bear the signatures of each of the other parties hereto, and thereafter shall be 
binding upon and inure to the benefit of the parties hereto and their respective successors 
and assigns. 
 

9.06 Severability. 
 

Any provision of this Loan Agreement held to be invalid, illegal or unenforceable in 
any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such invalidity, 
illegality or unenforceability without affecting the validity, legality and enforceability of 
the remaining provisions hereof; and the invalidity of a particular provision in a particular 
jurisdiction shall not invalidate such provision in any other jurisdiction. 
 

9.07 Governing Law; Jurisdiction; Etc. 
 

(a) Governing Law.  This Loan Agreement shall be construed in accordance 
with, and this Loan Agreement and all matters arising out of or relating in any way 
whatsoever to this Loan Agreement (whether in contract, tort or otherwise) shall be 
governed by, the laws of Mexico. 
 

(b) Submission to Jurisdiction. Each of the parties hereby irrevocably and 
unconditionally submits, for itself and its property, to the exclusive jurisdiction of any 
competent Federal or Local court located in Mexico City, United Mexican States, in any 
action or proceeding arising out of or relating to this Loan Agreement, or for recognition or 
enforcement of any judgment, and each of the parties hereto hereby irrevocably and 
unconditionally agrees that all claims in respect of any such action or proceeding may be 
heard and determined in such court. Each of the parties hereto agrees that a final judgment 
in any such action or proceeding shall be conclusive and may be enforced in other 
jurisdictions by suit on the judgment or in any other manner provided by law.  The parties 
expressly waive any other jurisdiction which they may be entitled to claim by reason of 
their present or future domicile or otherwise. 
 

9.08 Headings. 
 

Article and Section headings and the Table of Contents, if any, used herein are for 
convenience of reference only, are not part of this Loan Agreement and shall not affect the 
construction of, or be taken into consideration in interpreting, this Loan Agreement. 
 

9.09 Independence of Covenants. 
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All covenants and other agreements contained in this Loan Agreement or any other 
Financing Document shall be given independent effect so that, if a particular action or 
condition is not permitted by any of such covenants or other agreements, the fact that such 
action or condition would be permitted by an exception to, or otherwise be within the 
limitations of, another covenant or other agreement shall not avoid the occurrence of a 
Default or an Event of Default if such action is taken or such condition exists. 
 

9.10 Interest Rate Limitation. 
 

Notwithstanding anything herein to the contrary, if at any time the Interest Rate 
applicable to the Loan, together with all fees, charges and other amounts which are treated 
as interest on the Loan under applicable law (collectively the “Charges”), shall exceed the 
maximum lawful rate (the “Maximum Rate”) which may be contracted for, charged, taken, 
received or reserved by the Lender holding the Loan in accordance with applicable law, the 
rate of interest payable in respect of the Loan hereunder, together with all Charges payable 
in respect thereof, shall be limited to the Maximum Rate. 
 

9.11 Judgment Currency. 
 

This is an international loan transaction in which the specification of Dollars and 
payment in Dollars are of the essence, and except as expressly provided herein Dollars will 
be the currency of account and of payment in all events. The payment obligations under this 
Loan Agreement, the Notes and any other Financing Document will not be discharged by 
an amount paid in any currency other than Dollars, whether pursuant to a judgment or 
otherwise.  In the event that any payment, whether pursuant to a judgment or otherwise, 
will be made in a currency other than Dollars, such amount will be promptly converted to 
Dollars and transferred under normal banking procedures. In the event that such payment 
does not satisfy the obligations of the Lender under this Loan Agreement, the Notes and the 
other Financing Documents, the Lender will be entitled to immediate payment of, and will 
have a separate cause of action for, the Dollars (or such other specified currency) 
deficiency in respect of the payments due.  In the event that the transfer and/or conversion 
of such payment results in receipt by the Lender of an amount in excess of all amounts then 
due from the Borrower hereunder, the Lender will refund the amount of such excess to the 
Borrower. 
 
 
 

Signature page follows 
…./ 
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IN WITNESS WHEREOF, the each of the parties hereto has caused this Loan 
Agreement to be duly executed and delivered by its officer or officers thereunto duly 
authorized as of the date first above written. 
 
 
Borrower 
PRO CONFIANZA, S.A. DE C.V. S.O.F.O.M, E.N.R. 

 
 
By: ________________________________  
     Name: 
     Title: 
 
 
 
By: ________________________________  
     Name: 
     Title: 
 
 
Lender 
HFMX DESIGNATED ACTIVITY COMPANY 

 
 
 
By: ________________________________  
     Name: 
     Title: 
 
 
 
By: ________________________________  
     Name: 
     Title: 
 
[THIS IS THE SIGNATURE PAGE OF THE LOAN AGREEMENT ENTERED INTO BY 
AND BETWEEN PRO CONFIANZA, S.A. DE C.V. S.O.F.O.M, E.N.R. AND HFMX 
DESIGNATED ACTIVITY COMPANY, AS OF __________ 2018.] 
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Exhibit “A” 
Form of Borrowing Request 

 

 

To: HFMX Designated Activity Company,  
  1-2 Victoria Buildings, Haddington Road, Dublin 4, Ireland 

 

From:   Pro Confianza, S.A. de C.V. S.O.F.O.M., E.N.R. 
    

    
             RE: Loan Agreement. 
 

We make reference to the Loan Agreement dated as of [*], 2018, by and among 
HFMX Designated Activity Company, as lender (the “Lender”) and Pro Confianza, S.A. de 
C.V., S.O.F.O.M., E.N.R., as borrower (the “Borrower”) (the “Loan Agreement”). 
Capitalized terms used herein without definition shall have the respective meanings given 
them in the Loan Agreement. 
 

Pursuant the provisions set forth in Section 2.03 of the Loan Agreement, the 
Borrower hereby request that a Borrowing be made in the aggregate principal amount of 
USD$[*].00 ([*] 00/100 Dollars) on [*] [*], [*]. 
 

Please deposit the above mentioned Borrowing to the following account: 
  

Borrower: Pro Confianza, S.A. de C.V. S.O.F.O.M., E.N.R. 
Amount:_ USD$[*].00 ([*] 00/100 Dollars) 
Bank: [*] 
Aba No.:[*] 
Account: [*] 
Beneficiary: Pro Confianza, S.A. de C.V. S.O.F.O.M., E.N.R. 
Other instructions, if applicable: [*] 

 
The Borrower have caused this Borrowing Request to be executed and delivered by 

its duly authorized officer on [*] [*], [*]. 
 
BORROWER 
 
 

 
  

By:________________________________ 
     Name: 
     Title: 

By:________________________________ 
     Name: 
     Title: 
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Exhibit “B” 

Form of Trust Agreement  
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Exhibit “C” 
Form of Note  

 
Principal Amount: US$[*].00 Dollars 
 

FOR VALUE RECEIVED, the undersigned, Pro Confianza, S.A. de C.V. S.O.F.O.M., 
E.N.R., a corporation duly organized and existing under the laws of the United Mexican 
States (the “Borrower”), by this Promissory Note (the “Promissory Note”) hereby  
unconditionally promise to pay to the order of HFMX Designated Activity Company (the 
“Lender”), by wire transfer of immediately available funds to an account designated by the 
Lender, the principal amount of USD$[*].00 ([*] United States Dollars 00/100), lawful 
currency of the United States of America (the “Principal Amount”), payable at the Final 
Maturity Date (the “Principal Payment Date”). Any Principal Amount paid on the Final 
Maturity Date shall be paid together with the Final Maturity Premium.  
  
The Borrower, also, promise to pay interests to the Lender on the unpaid Principal Amount 
outstanding under this Promissory Note, during the Interest Period at a rate per annum 
equal to the Interest Rate for such Interest Period, payable in arrears on each Interest 
Payment Date. If the Borrower fails to make payment when due (whether at its stated 
maturity, by acceleration or otherwise) of any sum hereunder, whether of principal, interest 
or otherwise, the Borrower will, to the fullest extent permitted under applicable law, pay 
default interest on the unpaid amount during the period from and including the date 
immediately following the due date to the payment date, at a rate per annum equal to the 
Interest Rate plus 1 (one) point. Such interest will be payable upon demand of the Lender 
from time to time.  
 
Interest hereunder shall be computed on the basis of a year of 360 (three hundred and sixty) 
days, for the actual number of days elapsed (including the first day but excluding the last 
day). 
 
The Principal Amount hereof and interest thereon shall be payable in lawful currency of the 
United States of America and in immediately available funds not later than 12:00 noon, 
Mexico City time, on the date when due to the Lender to its account with [*], ABA number 
[*], Swift Address [*], free and clear of and without deduction for any and all charges and 
withholdings with respect thereto. 
 
For purposes of this Promissory Note, the following terms will have the meanings below: 
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“Business Day” means any day that is not a Saturday, Sunday or other day on which 
commercial banks in Mexico City and in Ireland are authorized or required by law to 
remain closed. 

 
“Closing Date” means November [*], 2018.  

  
“Final Maturity Date” means the date that is 3 (three) years after the Closing Date, provided 
however that, if the Final Maturity Date is not a Business Day, then the Final Maturity Date 
shall be extended to the next succeeding Business Day unless the result of such extension 
would be to carry such Final Maturity Date into another calendar month, in which event, 
the Final Maturity Date shall be the immediately preceding Business Day. 
 
“Final Maturity Premium” means the amount that results from applying an annual rate of 
1% (one percent) to the Principal Amount under this Note payable at the Final Maturity 
Date calculated as from the date of this Note. The Final Maturity Premium shall be 
computed on the basis of a year of 360 (three hundred and sixty) days and shall be payable 
for the actual number of days elapsed (including the first day but excluding the last day). 
 
“Interest Payment Date” means the last day of the Interest Period. 
 
“Interest Period” means, initially the period commencing on the date of this Note and 
ending on the last day of the second month following the date of this Note, and thereafter, 
each period commencing on the last day of the next preceding Interest Period applicable to 
the Borrowing and ending 3 (three) months thereafter; provided that (i) if any Interest 
Period would end on a day other than a Business Day, such Interest Period shall be 
extended to the next succeeding Business Day unless such next succeeding Business Day 
would fall in the next calendar month, in which case such Interest Period shall end on the 
next preceding Business Day, (ii) any Interest Period that commences on the last Business 
Day of a calendar month (or on a day for which there is no numerically corresponding day 
in the last calendar month of such Interest Period) shall end on the last Business Day of the 
last calendar month of such Interest Period, and (iii) any Interest Period that could end after 
the end of the Final Maturity Date shall end on such Final Maturity Date.  
 
“Interest Rate” means, an interest rate per annum equal to 8.5% (eight, point five percent). 
 
The Borrower agrees to reimburse on demand, in like manner and funds, all losses, costs 
and expenses related to the enforcement of this Promissory Note (including, without 
limitation, all legal costs and expenses). 
 
Any and all payments by or on account of any obligation of the Borrower hereunder shall 
be made free and clear of and without deduction for any taxes; provided that if the 
Borrower shall be required to deduct any taxes from such payments, then (i) the sum 
payable shall be increased as necessary so that after making all required deductions 
(including deductions applicable to additional sums payable under this paragraph) the 
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Lender receives an amount equal to the sum it would have received had no such deductions 
been made, (ii) the Borrower shall make such deductions and (iii) the Borrower shall pay 
the full amount deducted to the relevant governmental authority in accordance with 
applicable law. 
 
This Promissory Note shall be governed by, and construed in accordance with, the laws of 
Mexico. 
 
Any legal action or proceeding arising out of or relating to this Promissory Note shall be 
brought in any competent court located in Mexico City, United Mexican States, or in any 
competent court of the corporate domicile of the Borrower, and any appellate court thereof. 
The Borrower and the Lender irrevocably waive any other right to any other jurisdiction to 
which they may be entitled, by reason of its domicile, present or future, or otherwise. 
 
This Promissory Note consists of 3 (three) pages. 
 
In testimony whereof, this Promissory Note is executed in Mexico City, on November [*], 
2018 
 

Borrower 
PRO CONFIANZA, S.A. DE C.V. S.O.F.O.M, E.N.R. 

 
 
By: ________________________________  
     Name: 
     Title: 
 
 
 
By: ________________________________  
     Name: 
     Title: 
 

 

  



 

32 

 

MHC-18943788-4 

 

 

Exhibit “D” 
Arrangement Fee 

 

The Arrangement Fee shall be the greater amount of: (i) the 0.45% (zero point forty five 
percent) per annum of the outstanding principal amount under the Loan Agreement; or (ii) 
€2,000.00 (Two Thousand Euros 00/100 lawful currency of the European Union) calculated 
on a monthly basis. The Arrangement Fee shall be payable on each Interest Payment Date.  
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Exhibit “E” 
Management Fee 

 

The Management Fee shall be the equivalent amount of 0.80% (one point eighty percent) 
per annum of the outstanding principal amount under the Loan Agreement payable on each 
Interest Payment Date.  
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APPENDIX 2 

LOAN MEMORANDUM 
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   IRREVOCABLE GUARANTY TRUST AGREEMENT NO. [*] (the “Agreement”) 
that, on ____________ 2018, is entered into by and between: 
 

(i) Pro Confianza, S.A. de C.V., S.O.F.O.M, E.N.R, as trustor and secondary 
beneficiary (the “Trustor” and/or the “Secondary Beneficiary”), represented 
herein by____________ and ____________; 

 
(ii) HFMX Designated Activity Company, as primary beneficiary (the “Primary 

Beneficiary”), represented herein by Francisco José Pérez Ortega; and 
 
(iii) Banco Actinver, S.A., Institución de Banca Múltiple, Grupo Financiero 

Actinver, as trustee (the “Trustee”), represented herein by its fiduciary 
delegates Mauricio Rangel Laisequilla and Edgar Israel Valdez Ortiz, 
 

 
 in accordance with the following recitals, statements, and clauses. 
 

RECITALS 

 

 I. On 7 November, 2018, the Trustor, as borrower, and the Primary 
Beneficiary, as lender, entered into a certain loan agreement, whereby, subject to the terms 
and conditions stipulated therein, the Primary Beneficiary provided a credit up to 
US$7,000,000.00 (seven million dollars 00/100 U.S. legal tender) to the Trustor (this 
agreement, which may be periodically amended, is hereinafter referred to as the “Loan 
Agreement”). 
 
 II. According to the provisions in the Loan Agreement, the Trustor agreed to 
enter into this Agreement in order to assure the Primary Beneficiary of the timely 
fulfillment of any and all obligations under the Loan Agreement.  

 

STATEMENTS 

 

I. The Trustor makes the following statements through its legal 

representatives: 

 

(a) The Trustor is a variable capital corporation, multipurpose financial 
corporation, unregulated entity, duly incorporated and operating according to Mexican laws 
(as defined below), fully authorized pursuant to its corporate purpose to enter into this 
Agreement and to be bound by the terms hereof. 

 
(b) The Trustor's legal representatives have the necessary and sufficient 

authority to enter into this Agreement on behalf of the Trustor and to bind the Trustor by 
the terms thereof. This authority has not been amended, revoked, or restricted in any way as 
of the date of this Agreement. 

 
(c) The acts of entering into this Agreement and fulfilling its obligations do not 
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and will not contravene, result in breach of, or violate the Trustor's corporate bylaws or any 
Applicable Law (as defined below), nor are these acts prohibited by such bylaws and 
Applicable Law. 

 
(d) There is no legal or contractual restriction or any restriction by any court or 

administrative authority, or authority of any kind, to entering into this Agreement and 
fulfilling the Trustor's obligations under the Agreement. 

 
(e) The Trustor intends to enter into this Agreement with the Trustee, for the 

purposes of placing the Collection Rights (as defined below) in the Trust Corpus (as 
defined below) to ensure timely fulfillment of any and all of its obligations under the Loan 
Agreement, according to the terms and conditions established in this Agreement.  
 

(f) According to the provisions contained in the Resolution, which sets forth the 
General Provisions referred to in Article 115 of the Lending Institutions Law, issued by the 
Ministry of the Treasury and Public Credit, the Trustor declares under oath that the 
collateral and resources allocated herein to the Trust Corpus, and any others that may be 
subsequently contributed for the fulfillment of the Trust's purposes, are and will be of legal 
origin and belonging to the Trustor. The Trustor states its agreement that the Trustee 
reserves the right to verify such circumstance or that the Trustor will provide the 
appropriate authorities with any information required. 
 

(g) The Trustor irrevocably recognizes the legal status and authority of the 
Primary Beneficiary's legal representative and of the Trustee's trust officers to appear on 
their behalf to enter into this Agreement and to assume, based on said representation, any 
and all rights and obligations pursuant to this Agreement. 

 
(h) The Trustor holds full corporate authority, and has obtained all the necessary 

corporate permissions, in both cases as required by the corporate bylaws, to enter into and 
fulfill its obligations under this Agreement. 

 
(i) The Trustor's obligations pursuant to this Agreement are valid, enforceable, 

and binding against it according to the terms of this Agreement, except insofar as said 
enforceability becomes restricted in the event of insolvency, commercial bankruptcy, 
bankruptcy, reorganization, or due to any laws that may generally affect the rights of 
obligees. 

 
(j) The Trustor owns all the property and rights that it has placed in the Trust 

Corpus as of the date of this Agreement, pursuant to the provisions in Clause Two of this 
Agreement. Said property and rights, owned by the Trustor and originating from legal 
sources, are the result of legal activities, and the resource's origin, source, and destination 
are not connected in any way with illegal activities or actions supporting terrorist groups or 
money laundering activities. They are also free of encumbrances, with the exception of the 
encumbrance established according to this Agreement and any permitted encumbrances. 
The contribution made to the Trustee pursuant to this Agreement with regard to the 
property and rights that are included in the Trust Corpus, as of the date of this Agreement, 
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is valid and enforceable and is made in order to fulfill the purposes of the Trust. 
 
(k) The Trustor has received an unequivocal explanation from the Trustee 

regarding the legal effect and consequences of the provisions in Section XIX of Article 106 
of the Lending Institutions Law, and Number 6 of the Administrative Order 1/2005 (as 
defined below). 

 
(l) The Trustor acknowledges and is aware that the Trustee does not know and 

should not know the terms and conditions of any contracts, agreements, instruments, or 
documents related to and arising from this Agreement that have not been and will not be 
signed by the Trustee. As a result, the Trustee is not and will not be responsible in any way 
for the veracity, legitimacy, authenticity, or legality of said contracts, agreements, 
instruments, or documents, and the Trustee, unless it is a party thereto, is not obligated in 
any way under the terms and conditions of said contracts, agreements, instruments, or 
documents. The Trustor also acknowledges that it is directly and solely responsible for the 
legitimacy, authenticity, and legality of the contracts, agreements, instruments, or 
documents mentioned in this paragraph.  

 
(m) Prior to the signing of this Agreement, the Trustee recommended contracting 

a professional, firm, or company of its choosing to provide advice and support regarding 
the scope, consequences, procedures, implications, and, in general, legal and tax issues 
directly or indirectly related to this Agreement, in addition to support in the negotiation and 
assessment of legal and tax risks involved in the Agreement. Thus, the Trustor expressly 
acknowledges that the Trustee is not and will not be responsible for any involvement in that 
regard. 

 
(n) The Trustor acknowledges and agrees that entering into this Agreement 

requires that the Trustor annually provide the Trustee with updated information that may 
have been requested under the Trustee's Customer Information and Identification Policies. 
The Trustor acknowledges that failure to provide said information or documentation will 
authorize the Trustee to ignore any instruction drawn against it until the respective 
documents and information have been provided so as to prevent the Trustee from being in 
breach of provisions with regulatory authorities, being fined, or bearing a risk to its 
reputation. 

 
(o) Upon signing this Agreement, the Trustor expressly and irrevocably 

authorizes, according to the terms of Article 28 of the Law to Regulate Credit Reporting 
Agencies, the Trustee, at its own expense, to request information on the Trustor deemed 
relevant from the credit reporting agency or agencies that operate in Mexico, from the 
establishment of this Trust and at any time for the duration thereof. 

 
(p) The Trustor acknowledges that the Trustee, exclusively with that role, will 

take on ownership of the property and rights placed in the Trust by the Trustor in 
accordance with Clause Two of this Agreement, with the understanding that the Trustee 
will not have, except in the cases set forth in this Agreement, derivative possession, 
material administration, or maintenance of any contributed property or right.  
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(q) The information and documents provided to the Trustee to establish this 

Trust do not contain any errors or omissions or any other item that may lead the Trustee to 
come to false conclusions regarding its consent to enter into this Trust Agreement. 

 
(r) At the time the Trust Agreement is entered into, and to the best of its 

knowledge, the property placed in the Trust Corpus (i) is not and has not been the subject of 
or result of any criminal activity that may bring about the forfeiture of said assets in 
accordance with the Law of Forfeiture, (ii) is not and has not been used to hide or combine 
property resulting from a criminal activity, and (iii) has not been used by any third party to 
carry out a criminal activity. In addition, according to the provisions in Article 17 of the 
Federal Law for the Prevention and Identification of Transactions with Resources from 
Illicit Means, the Trustor states herein that it will not carry out vulnerable transactions 
through this Trust. 

 
(s) The Trustor agrees that the Trustee has not provided tax, legal, or accounting 

advice directed toward taking actions or making decisions regarding the creation and 
operation of this Agreement. The Trustor states that it has received advice from its own 
legal, tax, and accounting advisors with sufficient experience to determine any legal and tax 
risk. 

 
(t) According to the provisions in the Federal Law on Protection of Personal 

Data Held by Private Parties, the Trustor may give the Trustee its express consent to 
process Personal Data by affixing a handwritten signature on this Agreement, accepting the 
terms and conditions whereby the Trustee will be required to use a Privacy Policy to notify 
the declarants of the information it gathers from the Trustor and how it will be used. At any 
time the declarants may send a request to the Trustee for access, correction, cancellation, or 
opposition with regard to their Personal Data using the form established with the Trustee 
(hereinafter referred to as the “ARCO Form”). The ARCO Form must contain the 
information and accompany the documentation indicated in the Privacy Policy. The Trustee 
will notify the declarants of the adopted decision within no more than 20 (twenty) Business 
Days from the date it received the ARCO Form so that decision may, if applicable, come 
into effect within 15 (fifteen) Business Days from the date the response was communicated. 
Regarding requests to access Personal Data, the submission will be processed after the 
identity of the declarants has been verified. The aforementioned terms may be extended 
only once for an equal term, provided that the circumstances of the case justify it. The 
Trustee may deny access to Personal Data, or it may refuse to correct, erase, or accept 
opposition to the processing of Personal Data, under the circumstances established in the 
Federal Law on Protection of Personal Data Held by Private Parties. 

 
(u) The Trustee has notified the Trustor of the Privacy Policy according to the 

terms indicated in the Clause of the Trust Agreement called “Privacy Policy”. 
 
(v) According to the provisions in Article 17 of the Federal Law for the 

Prevention and Identification of Transactions with Resources from Illicit Means, the 
Trustor declares herein that it will not carry out vulnerable transactions through this Trust. 
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II. The Primary Beneficiary makes the following statements through its 

legal representative: 

 

(a) The Primary Beneficiary is a corporation duly incorporated and operating 
according to Irish law, fully authorized pursuant to its corporate purpose to enter into this 
Agreement and to be bound by the terms thereof. 

 
(b) Its legal representative has the necessary and sufficient authority to enter into 

this Agreement on behalf of the Primary Beneficiary and to bind it by the terms thereof. 
This authority has not been amended, revoked, or restricted in any way as of the date of this 
Agreement. 

 
(c) The party wishes to enter into this Agreement as Primary Beneficiary, in 

order to grant its consent for the establishment of the guarantee on the Collection Rights 
that the Trustor grants to the Primary Beneficiary under this Agreement for the fulfillment 
and payment of the obligations for which it is responsible under the Loan Agreement.  

 
(d) The acts of entering into this Agreement and fulfilling its obligations do not 

and will not contravene, result in breach of, or violate the Primary Beneficiary’s corporate 
bylaws or any Applicable Law (as defined below), nor are these acts prohibited by such 
bylaws and Applicable Law. 

 
(e) There is no legal or contractual restriction or any restriction by any court or 

administrative authority, or authority of any kind, to entering into this Agreement and 
fulfilling the Primary Beneficiary’s obligations under the Agreement. 

 
(f) The Primary Beneficiary irrevocably recognizes the legal status and 

authority of the Trustor's legal representatives and of the Trustee's trust officers to appear 
on their behalf to enter into this Agreement and to assume, based on said representation, 
any and all rights and obligations pursuant to this Agreement. 
 

III. The Trustee makes the following statements through its trust officers: 

 
(a) The Trustee is a lending institution duly incorporated under Mexican law, 

fully authorized according to its corporate bylaws and by the Applicable Law to act as 
trustee under this Agreement. 
 

(b) Its trust officers have the sufficient authority to enter into this Agreement on 
behalf of the Trustee and to bind it by the terms thereof. This authority has not been 
amended, revoked, or restricted in any way as of the date of this Agreement. 
 

(c) The Trustee declares its consent to act as trustee of this Agreement, 
according to the provisions herein. 
 

(d) The acts of entering into this Agreement and fulfilling its obligations do not 
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and will not contravene, result in breach of, or violate any Applicable Law, nor are these 
acts prohibited by Applicable Law. 
 

(e) There is no legal or contractual restriction or any restriction by any court or 
administrative authority, or authority of any kind, to entering into this Agreement and 
fulfilling the Trustee’s obligations under the Agreement. 
 

(f) The Trustee will comply with the terms of this Agreement and with all the 
instructions given according to the provisions in this Agreement. 
 

(g) According to the provisions in Article 106 of the Lending Institutions Law, 
and Number 6 of the Administrative Order 1/2005, the Trustee declares that through this 
Agreement it notifies the Trustor, clearly and unequivocally, of the effect and consequences 
of said regulatory provisions, which are set forth in Clause Twelve of this Agreement. 
 

(h) The Trustee does not and will not assume any payment obligation itself if 
there are not sufficient resources in the Trust Corpus to make payments and other 
distributions provided for under the terms of this Agreement. 
 

In consideration of the foregoing, the Parties agree to be bound by the following: 
 

CLAUSES 

 

Clause One. Definitions and Rules of Interpretation.  
 

1.01 Definitions. When the following terms are used in this Agreement with an 
initial capital letter, unless context signals otherwise, they will have the meanings indicated 
below: 
 

“Administrative Order 1/2005” means Administrative Order 1/2005 issued by the 
Bank of Mexico containing the regulations applicable to lending institutions, brokerage 
firms, insurance institutions, bonding companies, niche mortgage lenders, and rural 
financing regarding trust operations, as amended. 

 
“Applicable Law” means any decree, order, judgment, lay, regulation, standard, 

official letter or administrative order by any Government Authority. 
 
“Beneficiaries” means, jointly, the Primary Beneficiary and the Secondary 

Beneficiary. 
 
“Business Days” means all days except Saturdays, Sundays, and the days of the year 

indicated in the general provisions, published each year by the National Banking and 
Securities Commission, on which financial institutions subject to oversight by said 
commission must close their doors and suspend operations. 
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“Collateral Ratio” means, the ratio determined by dividing the value of the 
Collection Rights in Trust, derived from the Eligible Pro Confianza Loans and/or Eligible 
Pro Confianza Leases, by the outstanding principal balance under the Loan Agreement. 

 
“Collection Rights in Trust” means the Collection Rights allocated and conveyed to 

the Trustee, or that may be subsequently allocated and conveyed to the Trust Corpus, in 
accordance with this Agreement for the fulfillment of the purposes stipulated therein.  

 
“Collection Rights” means (i) any and all present and future rights (excluding any 

obligation) to collect, claim, demand, raise, and receive any and all amounts that arise from 
Eligible Pro Confianza Loans as principal, interest, commissions, or any other item; and/or 
(ii) any and all present and future rights (excluding any obligation) to collect, claim, 
demand, raise, and receive any and all amounts that arise from Eligible Pro Confianza 
Leases as rent. 

 
“CRS” means (i) the “Common Reporting Standards,” guidelines for the automatic 

exchange of tax and financial information (including comments) developed by the 
Organisation for Economic Co-operation and Development with the G20 and the 
Multilateral Competent Authority Agreement for the Exchange of Information, as 
amended; (ii) any subsequent regulation that may be substantially comparable and any 
similar legislation, present or future—including, in particular, Article 32 bis (thirty-two bis) 
of the Federation of Mexico Tax Code and Appendix 25 bis (twenty-five bis) of the 
Miscellaneous Tax Resolution for 2016—; and (iii) any official interpretation resulting 
therefrom (including administrative criteria), and, for avoidance of doubt, any 
intergovernmental legislation, agreements, or regulations that are issued as a result of any 
of the foregoing, including their subsequent amendments. 

 
“Customers” means, jointly, (i) the Trustor's customers to which the Trustor at some 

point has offered or will offer a Pro Confianza Loan, and/or (ii) the Trustor's customers 
with which the Trustor periodically may enter into a Pro Confianza Lease agreement.  

 
 “Dollar”, and the symbol “US$”, means the legal tender in the United States of 
America. 
 

“Eligibility Criteria” means the requirements and characteristics that Pro Confianza 
Loans and Pro Confianza Leases must meet so that the Trustor can place the Collection 
Rights under said Pro Confianza Loans and/or Pro Confianza Leases, as applicable, in the 
Trust Corpus. These Eligibility Criteria are established in Appendix “1.01(a)” of this 
Agreement. 

 
“Eligible Pro Confianza Leases” means the Pro Confianza Leases that meet the 

Eligibility Criteria.  
 
“Eligible Pro Confianza Loans” means the Pro Confianza Loans that meet the 

Eligibility Criteria. 
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“Event of Default” means any cause or event of default pursuant to Section 8 of the 
Loan Agreement, which must be reported in writing to the Trustee by the Primary 
Beneficiary. 

 
 “Government Authority” means any federal, state, local, municipal, or foreign 

entity or agency, any regulatory government body or administrative authority (or any unit 
thereof), any government agency, commission, or committee, and any court, judicial or 
arbitral body with jurisdiction over any party or over its businesses or assets. 

 
 “INAI” means the National Institute for Transparency, Access to Information and 

Personal Data Protection. 
 
“Ineligible Pro Confianza Leases” means the Pro Confianza Leases that do not meet 

the Eligibility Criteria, or, if applicable, any Eligible Pro Confianza Lease that at any point 
ceases to meet the Eligibility Criteria.  

 
“Ineligible Pro Confianza Loans” means any Pro Confianza Loan that does not meet 

the Eligibility Criteria, or, if applicable, any Eligible Pro Confianza Loan that at any time 
ceases to meet the Eligibility Criteria.  

 
“Law of Forfeiture” means the Regulating Federal Law of Forfeiture of Article 22 

of the Political Constitution of the United Mexican States.  
 
“Loan Documents” means, as context indicates, the Loan Agreement and any and 

all agreements, contracts, promissory notes, and other instruments that have been entered 
into by and between the Trustor and the Primary Beneficiary arising from the Loan 
Agreement, as periodically amended. 

 
“Mexico” means the United Mexican States. 
 
“Minimum Collateral Ratio” means a Collateral Ratio greater than or equal to 1.20 

(one and twenty hundredths). 
 

 “Person” means any individual or legal entity, professional partnership, commercial 
company, association, joint venture, trust, or any other entity. 
 
 “Pesos”, and the symbol “MX$”, means the legal tender in Mexico. 
 

“Pro Confianza Leases” means straight or finance leases created by the Trustor in 
the normal course of its operations derived from property rental transactions with its 
Customers. 

 
 “Pro Confianza Loans” means loans offered by the Trustor in the normal course of 

its operations resulting from secured or unsecured loan transactions with its Customers. 
 
“Receivables” means all the amounts and/or resources arising from or related to the 
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Collection Rights in Trust.  
 
“Return” means any cash amounts received by the Trustee resulting from the 

investment of liquid resources of the Trust Corpus according to the terms of Clause 8.04 of 
this Agreement. 

 
“Trust Accounts” means the checking and/or investment accounts that the Trustee, 

per prior written instructions from the Trustor, opens, manages, and maintains in Banco 
Actinver, S.A., Institución de Banca Múltiple, Grupo Financiero Actinver, or in any other 
company belonging to Grupo Financiero Actinver or in any lending institution that may be 
instructed as necessary to fulfill the Trust's purposes, including but not limited to the 
Receivables Account. 

 
“Trust Corpus” means the assets, property, and rights that make up or will make up 

the corpus of this Trust, as described in Clause 4.01 of this Agreement. 
 
“Trustee's Customer Information and Identification Policies” mean the Trustee's 

Customer Information and Identification Policies (called “Know Your Customer”), 
according to the General Provisions referred to in Article 115, Paragraph Four, of the 
Lending Institutions Law, the internal “Know Your Customer” policies of the Trustee, and 
the applicable anti-money laundering banking regulation. 
 

1.02 Cross-References. The terms listed below are defined in the preamble, 
Statements, or Clauses of this Agreement, as indicated below: 
 

Term 
 

Clause 

Acceleration Notice Clause 2.08(a) 
Allocation Event Clause 2.04(a) 
ARCO Form Statement I(t) 
ARCO Rights Clause 13.15 
Bank Clause 13.15 
Delegated Collection Period Clause 2.07(a) 
FATCA Clause 13.11 
Fees Clause 8.06 
Initial Contribution Clause 2.02(b) 
Legal Representatives Clause 10.01 
LFPDP Clause 13.15 
Loan Agreement Recital I 
Notice of Allocation Clause 2.04(b) 
Permitted Investments Clause 8.04 
Primary Beneficiary Preamble 
Privacy Policy Clause 13.15 
Receivables Account Clause 7.02 
Secondary Beneficiary Preamble  
Trust Clause 2.01 
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1.03 Rules for Interpretation. (a) Whenever they are used in this Agreement, the 

phrases “this Agreement”, “herein”, “pursuant to this Agreement”, and words with similar 
meanings will refer to this Agreement in its entirety and not to a specific clause of the 
Agreement. Clause, Declaration, and Appendix refer to this Agreement, unless otherwise 
specified. 

 
(b) Reference to the words “include” or “including” will be understood to be 

followed by “without limitation” or “including, but not limited to”, or words with a similar 
meaning, whether or not they are followed by those phrases. 

 
(c) All the terms defined in this Agreement in singular form will also include the 

plural form, and the masculine, feminine, or neutral gender will include all genders.  
 
(d) Unless otherwise indicated, references to any document or agreement must 

be understood to include the references to those other documents or agreements and their 
amendments, variations, supplements, or timely substitutions pursuant to the terms of said 
document or agreement and to this Agreement. They must also be understood to include 
any appendices, annexes, clarification documents, secondary documents, and disclosure 
documents signed in relation to such documents and contracts. 

 
(e) References to any Person or Persons will be interpreted as references to any 

successors or assignees of that Person or Persons, and, for any Government Authority, any 
Person who replaces such authority in its functions and jurisdiction. 
 

(f) The Clauses, Clause titles, and the definitions in this Agreement are solely 
for reference purposes, and they shall not influence the meaning or interpretation of them in 
any way. 

 
(g) When this Agreement refers to days, unless Business Days is specifically 

indicated, it will be understood to mean calendar days. Likewise, when this Agreement 
refers to weekly periods or uses expressions like “weekly”, “each week”, or other similar 
expressions, this will be understood to mean periods of seven (7) calendar days, unless 
otherwise indicated. Finally, when this Agreement refers to monthly periods or uses 
expressions like “monthly”, “each month”, or other similar expressions, this will be 
understood to mean periods of 30 (thirty) calendar days, unless otherwise indicated. 

 
Clause Two. Constitution of the Trust.  
 
2.01 Constitution. The Trustor herein sets up an irrevocable escrow arrangement 

(the “Trust”) to guarantee to the Primary Beneficiary that the Trustor will fulfill all its 
obligations under the Loan Documents, including, but not limited to, the timely payment of 
the principal, interest, and other charges resulting therefrom. For such purpose, it appoints 

Trustee  Preamble 
Trustor Preamble 
Trustor's Power of Attorney Clause 2.07(a) 
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the Trustee, which affirms its faithful and legal performance and agrees to act as trustee in 
this Trust and perform its duty according to the terms and conditions set forth in this 
Agreement. The foregoing entails the understanding that the Trustor will be the sole party 
responsible for its obligations under the Loan Documents pursuant to the terms and 
conditions established in the Loan Documents.  

 
The conveyance of the Trust Corpus in order to establish this Agreement must not 

be considered a transfer for tax purposes, pursuant to the provisions in Article 14 of the Tax 
Code of the Federation, as the Trustor retains the right to reversion of the Trust Corpus, 
pursuant to the provisions in this Agreement. 

 
2.02 Allocation of Collection Rights; Initial Contribution. (a) For the purposes of 

provisions in Clause 2.01 above, the Trustor herein furnishes as collateral and, as a result, 
irrevocably assigns, conveys, and delivers the Collection Rights arising from the Eligible 
Pro Confianza Loans listed in Appendix “2.02” of this Agreement to the Trustee, who 
acknowledges and accepts said allocation, for the purposes established in this Agreement. 
The Trustee, in turn, in compliance with the Trust's purposes, herein accepts the allocation, 
assignment, and conveyance of the Collection Rights carried out by the Trustor with the de 
facto and de jure authority corresponding thereto, without any reservation or restriction, 
including, but not limited to, all the interests and other charges that, if applicable, may be 
generated on said Collection Rights, with the understanding that the allocation and 
conveyance of such rights do not include the Trustor's obligations related to said Collection 
Rights. 

 
(b) In order to open the Trust Receivables Account, the Trustor herein 

undertakes to irrevocably deliver and transfer the amount of MX$1.00 (one peso 00/100 
Mexican legal tender) to the Trustee within five (5) Business Days after the Trust’s 
Receivables Account is opened as an initial contribution to the Trust Corpus, and the 
Trustee agrees to receive it to allocate it to the fulfillment of the Trust's purposes (the 
“Initial Contribution”). 

 
2.03 Eligibility Criteria; Collateral Ratio. (a) The Trustor recognizes and accepts 

that the Collection Rights that have been allocated and conveyed to the Trustee to be 
included in the Trust Corpus under the terms of Clause 2.02(a) above, and those additional 
Collection Rights that may be periodically allocated and conveyed to the Trust Corpus 
under the terms of Clause 2.04 below, meet and will meet the Eligibility Criteria, which 
must be verified and approved by the Primary Beneficiary. The Trustee is hereby released 
from all liability on the matter.  

 
(b) During the term of this Trust, the Trustor must maintain the Minimum 

Collateral Ratio at all times. The ratio must be verified and confirmed by the Primary 
Beneficiary on each interest payment date according to the Loan Agreement. The Trustee is 
hereby released from all liability on the matter. In order to calculate the Minimum 
Collateral Ratio, the Trustor must provide the Primary Beneficiary with a certificate issued 
by one of the Trustor's authorized officials on each interest payment date, with a copy to the 
Trustee. This certificate is the basis for the Minimum Collateral Ratio calculation and will 
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be accompanied by the supporting documentation that may be required for such purposes, 
with the understanding that for said calculation, the Trustor will calculate the outstanding 
principal balance under the Loan Agreement in Mexican Pesos using the exchange rate 
published by the Bank of Mexico in the Official Gazette of the Federation on the respective 
calculation date. 

 
2.04 Additional Collection Rights. (a) By virtue of the provisions in Clause 2.03 

above, the Trustor agrees that in the event that the Collection Rights in Trust are 
insufficient to fulfill the Minimum Collateral Ratio on any calculation date during this 
Trust's term, for any reason, including, but not limited to, the fact that the Collection Rights 
in Trust arise from an Ineligible Pro Confianza Loan or from an Ineligible Pro Confianza 
Lease (an “Allocation Event”), the Trustor must allocate and convey additional Collection 
Rights to the Trust Corpus in order to reestablish the Minimum Collateral Ratio, pursuant 
to the assignment agreement in the form attached hereto as Appendix “2.04(a)”. 

 
(b) For the purposes of the provisions in Clause 2.04(a) above, in the event the 

Primary Beneficiary reasonably determines that an Allocation Event has occurred, the 
Primary Beneficiary shall notify the event in writing to the Trustor and to the Trustee (the 
“Notice of Allocation”) so that the Trustor may allocate and convey to the Trust Corpus, 
within 10 (ten) Business Days from the date the Notice of Allocation is received and by 
entering into the agreements and/or contracts that may be necessary with the Trustee, the 
additional Collection Rights that may be required to fulfill the Minimum Collateral Ratio. 
Said allocation and conveyance of the Collection Rights will be carried out by the Trustor 
with the de facto and de jure authority corresponding to it, without any reservation or 
restriction, including, but not limited to, all the interests and other charges that, if 
applicable, may be generated on said Collection Rights, with the understanding that the 
allocation and conveyance of such rights will not include the Trustor's obligations related to 
said Collection Rights. 

 
(c) The Trustor will cover and pay all the expenses, taxes, commissions, and 

costs arising from or related to the allocation of additional Collection Rights, including, but 
not limited to, the replacement of any Collection Right arising from an Ineligible Pro 
Confianza Loan or from an Ineligible Pro Confianza Lease.  

 
 2.05 Existence and Standing. According to the provisions in Article 391 and other 
applicable articles in the Commercial Code and in Article 2042 and other applicable articles 
in the Civil Code for the Federal District (now Mexico City) and related articles in the 
Federal Civil Code and the civil codes for the states in the United Mexican States, by 
signing this Agreement, the Trustor guarantees to the Trustee that the Collection Rights in 
Trust exist and have legal standing, but it does not guarantee the solvency of the 
Customers. Therefore, neither the Trustee nor the Primary Beneficiary will have a right, 
action, or claim of any kind against the Trustor regarding the solvency of the Customers of 
the Collections Rights in Trust. 

 
2.06 Trustor's Responsibility. Notwithstanding the allocation and conveyance of 

the Collection Rights in Trust, the Trustor will be the sole entity responsible for the 
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fulfillment of any and all obligations arising from or related to each of the Pro Confianza 
Loans and/or the Pro Confianza Leases, with the understanding that neither the Trustee nor 
the Primary Beneficiary will assume any obligation and/or liability with respect to the Pro 
Confianza Loans and/or Pro Confianza Leases, including, but not limited to, (i) fulfillment 
of any one of the Trustor's obligations under the Pro Confianza Loans and/or the Pro 
Confianza Leases; (ii) the payment of any amounts owed by the Trustor pursuant to the Pro 
Confianza Loans and/or the Pro Confianza Leases; and (iii) verifying the nature or 
adequacy of any payment received by the Trustee, if applicable.  

 
2.07 Delegated Collection; Collection Rights in Trust. (a) Considering that this 

Trust is set up only as a means for the Trustor to guarantee the Primary Beneficiary of the 
timely fulfillment of the Trustor's obligations under the Loan Documents, from the signing 
of this Agreement and until the Primary Beneficiary issues the Acceleration Notice to the 
Trustor, with a copy to the Trustee (the “Delegated Collection Period”), the Trustor will be 
the sole entity responsible for collecting the Receivables arising from the Collection Rights 
in Trust, for which the Trustee, by signing this Trust, appoints the Trustor as its agent and 
legal representative to collect the Receivables arising from the Collection Rights in Trust 
during the Delegated Collection Period and agrees to grant a special power of attorney in 
favor of the Trustor within five (5) Business Days following the date this Agreement is 
signed. Said power of attorney is substantially similar to the power of attorney form 
attached to this Agreement as Appendix “2.07(a)” (the “Trustor's Power of Attorney”) for 
such purposes. 

 
(b) In addition, during the Delegated Collection Period, the Trustor will be 

authorized to make use of the resources collected as Receivables arising from the 
Collection Rights in Trust in the normal course of its operations, and it is required to 
manage, use, and administer the Collection Rights in Trust and the Receivables arising 
therefrom in the normal course of its business, according to best practices in the market and 
with due care. 
 

2.08 Default. (a) In the event that the Primary Beneficiary notifies the Trustor, 
with a copy to the Trustee, that an Event of Default has occurred according to the terms of 
Section 8.01 of the Loan Agreement and, as a result, the Primary Beneficiary declares the 
outstanding principal balance, interest, and other charges under the Loan Agreement to be 
due and payable on an accelerated basis (an “Acceleration Notice”), then: 

 
(i) The Delegated Collection Period shall be deemed to be concluded for any 

and all legal and contractual purposes. From that moment any amount that 
the Trustor collects as Receivables arising from the Collection Rights in 
Trust must be deposited by the Trustor in the Trust's Receivables Account 
within three (3) Business Days following the date it is received; 
 

(ii) The Trustor's Power of Attorney will be understood to be revoked for any 
and all legal and contractual purposes;  
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(iii) The Trustor, pursuant to Articles 389 and 390 of the Commercial Code and 
Articles 2033, 2036, and 2038 and other applicable provisions in the Federal 
Civil Code and its related articles in the Civil Code for the Federal District 
(now Mexico City) and other codes from other Mexican states, will report 
the allocation and conveyance of the Collection Rights in Trust to the 
respective Customers. Immediately upon receipt of the Acceleration Notice 
and no later than 30 (thirty) Business Days following receipt thereof, the 
Trustor agrees and is required to notify any and all Customers corresponding 
to the Collection Rights in Trust that were allocated and conveyed pursuant 
to this Trust regarding the allocation and conveyance of the Collection 
Rights to the Trust Corpus before the public servant of its choice or two 
witnesses, as applicable pursuant to Applicable Law. It must also notify the 
Customers of the information for the Receivables Account opened by the 
Trustee according to the provisions in this Agreement, in which, from said 
notification, said Customers must make the payments corresponding to the 
Receivables arising from the Collection Rights in Trust. The Trustor must 
provide the Trustee and the Primary Beneficiary with a copy of said 
notifications within five (5) days following the date the notifications are 
issued. Notwithstanding the foregoing, the Trustee, at the expense of the 
Trust Corpus and following instruction from the Primary Beneficiary, will 
have the right to report the allocation and assignment of the Collection 
Rights in Trust to the respective Customers in the event that the Trustor does 
not do so in the aforementioned period. 
 

(iv) The entire Collection arising from the Collection Rights in Trust will be 
applied as established in Clause Seven of this Trust Agreement.  

 
At the moment in which the Trustor contributes any property or additional right to 

the Trust Corpus, it will deliver to the Trustee the necessary documents in order for the 
latter to register the value of said assets and/or rights. 
 

2.09 Reversion of Collection Rights in Trust. This Trust must be and remain in 
force until the date all the amounts owed under the Loan Documents are paid to the Primary 
Beneficiary. Therefore, if such obligations have been fulfilled in their entirety or in the 
event of early termination of this Trust Agreement for any reason, all the Collection Rights 
in Trust in the Trust Corpus must immediately and unconditionally be returned to the 
Trustor, under the terms and according to the documentation requested by the Trustor. 
 

2.10 Registration in the RUG. Pursuant to Articles 32 bis 1 of the Commercial 
Code and 389 of the General Law on Negotiable Instruments and Credit Transactions, the 
Trustor is hereby required to and agrees to register or start the registration process to 
include this Agreement in the Unique Register of Property Security Interests (RUG, by its 
Spanish acronym) and provide the Primary Beneficiary and the Trustee with the entry slip 
or registration application for the aforementioned registration within 10 (ten) Business 
Days following the date this Agreement is signed. It is understood that said period may be 
extended by the Primary Beneficiary through a written request from the Trustor at least two 



 

15 
 

MHC-19031415-1 

(2) Business Days in advance, which may not be unjustifiably denied by the Primary 
Beneficiary unless said failure to meet the deadline is a result of an act or omission 
attributable to the Trustor. 
  

Clause Three. Parties of the Trust.  
 
3.01 Parties. The Parties of the Trust are as follows: 

 
Trustor: Pro Confianza, S.A. de C.V., S.O.F.O.M. 

E.N.R. 
 

Primary  
Beneficiary: 

HFMX Designated Activity Company, solely 
and exclusively, concerning its right to receive 
the payment of the principal and interests under 
the Loan Documents according to Clause 
Seven of this Agreement. 
 

Secondary  
Beneficiary: 

The Trustor itself concerning its right to 
reversion of the Collection Rights in Trust and 
all the amounts and property that are included 
in the Trust Corpus, according to the terms 
agreed to in this Agreement. 
 

Trustee: Banco Actinver, S.A., Institución de Banca 
Múltiple, Grupo Financiero Actinver, its 
successors in interest, assignees, or 
replacements. 

 
Clause Four. Trust Corpus; Inventory.  
 
4.01 Trust Corpus. (a) The Trust Corpus is or will be made up of: 

 
(i) The Initial Contribution 

 
(ii) The Collection Rights in Trust  

 
(iii) Any amounts that as Receivables arising from the Collection Rights in Trust 

may be deposited in the Trust Accounts 
 

(iv) The Return arising from the investment of liquid resources that make up the 
Trust Corpus according to the terms of Clause 8.04 of this Agreement 
 

(v) The rights and/or amounts arising from the exercise of any right 
corresponding to the Trust 

 
(vi) Any property or right that the Trustor may contribute to the Trust Corpus in 
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the future, according to the provisions in this Agreement 
 
(vii) Any other asset, property, or right that the Trustee acquires in compliance 

with the Trust's purposes 
 
4.02 Trust Inventory. (a) The parties hereby agree that the provisions in Clause 

4.01 will serve as the inventory of the property that makes up the Trust Corpus as of the 
date this Agreement is signed; as a result, the Trustor retains a copy thereof that it receives 
from Trustee to its complete satisfaction. The foregoing complies with the provisions in 
Number 5.1 of Administrative Order 1/2005. In addition, the parties acknowledge that said 
inventory may be modified periodically as additional contributions are added to the Trust 
Corpus. The inventory may also be modified with the return generated on investment of 
liquid resources existing in the Trust Accounts pursuant to the terms of this Agreement and 
with the payments or withdrawals that may be charged to the Trust Corpus. 
 

Clause Five. Purposes of the Trust; Acceptance of the Trustee. 
 

5.01 Purposes of the Trust. (a) The Trustor irrevocably allocates the Trust Corpus, 
under the direction of the Trustee, to carry out the purposes set forth below and entrusts the 
Trustee with their timely and due fulfillment. The Parties agree that when the Trust is 
referred to as an obligee or obligor in a certain proceeding, right, or obligation, it shall be 
understood that the obligee or obligor of the proceeding, right, or obligation in question is 
the Trustee, on behalf of the Trustor, in compliance with the purposes of this Trust and 
scope of the Trust Corpus, acting precisely in compliance with the purposes of the Trust.  

 
(b) Without limiting the general nature of the foregoing, following written 

instructions from the Trustor or the Primary Beneficiary, as applicable, the Trustee shall 
fulfill the following purposes as established below: 

 
(i) Receive and maintain the Initial Contribution and the Collection Rights in 

Trust, as established in this Trust Agreement. 
 
(ii) Establish, maintain, and administer the Trust Accounts as established in this 

Agreement and apply the liquid resources that may periodically be part of 
the Trust Corpus as established in Clause Seven of this Agreement. 
 

(iii) Enter into, upon instruction from the Trustor, the agreements, contracts, and 
other instruments that may be necessary to allocate and transfer the 
additional Collection Rights to the Trust Corpus that may be required to 
reestablish the Minimum Collateral Ratio. 

 
(iv) If applicable, following instruction from the Trustor, enter into the 

agreements, contracts, and other instruments that may be necessary to 
complete the Trustor's designation as agent and legal representative of the 
Trustee during the Delegated Collection Period; grant the Trustor's Power of 
Attorney within the period and according to the terms established in this 
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Agreement (under no circumstances may the Trustee grant powers of 
attorney for acts of ownership, for underwriting or endorsing negotiable 
instruments, for opening or closing bank accounts under this Trust and 
powers of substitution) and, if applicable, revoke such power of attorney 
following instruction from the Primary Beneficiary pursuant to Clause 2.07 
of this Agreement. 

 
(v) If applicable, collect the Receivables arising from the Collection Rights in 

Trust and apply it in the form and according to the terms established in 
Clause Seven of this Agreement.  

 
(vi) Carry out the instructions of the Trustor and/or Primary Beneficiary, as 

applicable, provided that the instructions aim to perform all the necessary 
activities for the purposes established herein and provided that the 
instructions are not contrary to law and/or do not contradict the provisions in 
this Trust Agreement. 

 
(vii) Enter into the investment agreements, bank deposit agreements, stock 

brokerage agreements or any other legal proceeding that may be necessary 
or appropriate either in Mexico or abroad, under the terms and conditions 
that the Trustor determines and invest the liquid resources that make up the 
Trust Corpus pursuant to the provisions in Clause 8.04 of this Agreement. 

 
(viii) Carry out the actions necessary for the defense of the Trust Corpus, for 

which purpose it may grant and revoke powers of attorney, under the terms 
of this Agreement and following instructions received from the Trustor for 
such purposes (under no circumstances may the Trustee grant powers of 
attorney for acts of ownership, for underwriting or endorsing negotiable 
instruments, for opening or closing bank accounts under this Trust and 
powers of substitution).  

 
(ix) Enter into the agreements that may be necessary or appropriate for fulfilling 

the purposes of the Trust, and enter into any kind of instrument or related 
contracts, including, solely and exclusively charged to the Trust Corpus and 
up to the maximum amount, without assuming any personal obligation, but 
rather solely and exclusively in its role as Trustee of the Trust that is set up 
herein, a compensation agreement and any amendment, extension, or 
renewal of this Agreement, pursuant to the instructions that are received for 
such purpose from the Trustor (or from the Primary Beneficiary if the 
Acceleration Notice has been issued).  

 
(x) In the event that this Trust Agreement is terminated, carry out the settlement 

according to the instructions given for such purpose by the Trustor, 
including the reversion of the Collection Rights in Trust in favor of the 
Trustor. 
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(xi) Enter into and fulfill all the obligations for which it is responsible arising 
from this Trust Agreement, in addition to any other agreement, contract, and 
instrument that may be entered into pursuant to this Trust Agreement. 

 
(xii) Perform any lawful activity in accordance with the nature of this Agreement 

that the Trustor may deem necessary or appropriate for the fulfillment of the 
purposes of this Trust. 

 
(xiii) In general, the Trustee may carry out all the proceedings that may be 

necessary to fulfill the purposes of the Trust. 
 

5.02 Acceptance of the Trustee. The Trustee agrees to act as trustee of the Trust and 
agrees to carry out its duties pursuant to the provisions in this Agreement and the 
Applicable Law. The Trustee will preserve the Trust Corpus with the authority and 
obligations established in Article 391 of the General Law on Negotiable Instruments and 
Credit Transactions, and it will have all the powers that are expressly granted to it in this 
Agreement and in the Applicable Law, in addition to the necessary powers to achieve the 
objectives and purposes of same, even when the powers are not expressly indicated in this 
Agreement or in the Applicable Law. 
 

Clause Six. Trust Accounts.  
   
6.01 Opening of Trust Accounts. The Trustee, in compliance with the purposes of 

the Trust and pursuant to the instructions given by the Trustor for such purpose, must open, 
maintain, and administer the Trust Accounts for the duration of this Trust Agreement. The 
Trust Accounts may be opened in Mexico or abroad, in Pesos or in Dollars, or in any other 
currency, as may be necessary or appropriate to fulfill the purposes of the Trust and as 
instructed by the Trustor. The Trust Accounts that may be opened in Mexico must be 
opened in Banco Actinver, S.A., Institución de Banca Múltiple, Grupo Financiero Actinver, 
or in any of the companies belonging to the Grupo Financiero Actinver and/or in any other 
lending institution that the Trustor may instruct and authorize.  

 
6.02 Use of the Trust Accounts. The Parties agree that the balance or use of each 

of the Trust Accounts will be exclusively earmarked for the specific use corresponding to 
that Trust Account according to the instructions from the Trustor (or from the Primary 
Beneficiary if the Acceleration Notice has been issued). Unless otherwise indicated in this 
Agreement, the Trustee may not (i) make payments, transfers, or installments of resources, 
property, or assets from Trust Accounts that do not have the necessary balance or assets to 
cover them, or (ii) use the balance or asset of one Trust Account to make payments, 
transfers, or installments of resources, property, or assets that must be paid from another 
Trust Account. The Trustee may only transfer and register resources, property, or assets 
from a Trust Account when it has received express written instructions to do so from the 
Trustor (or from the Primary Beneficiary if the Acceleration Notice has been issued), or in 
the event that it has made an error regarding the account. In the latter case, the Trustee may 
only perform the transactions necessary to correct the error and ensure that each Trust 
Account has the correct balance and/or asset recorded, following notice provided to the 
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Trustor (or to the Primary Beneficiary if the Acceleration Notice has been issued) 
explaining the error made in detail and the measures to be taken to correct it. 

 
Each of the Trust Accounts shall be controlled exclusively by the Trustee, who will 

be the only one authorized to make withdrawals from the accounts and the one with the sole 
and exclusive domain and control of the accounts, subject to the terms of this Agreement. 
Nevertheless, in order to correctly administer the credited resources in the accounts, the 
Trustee, upon instruction, from the Trustor (or from the Primary Beneficiary if the 
Acceleration Notice has been issued), will provide view access to the Trust Accounts, 
which have features to allow it, to individuals that the Trustor (or the Primary Beneficiary if 
the Acceleration Notice has been issued) may require, in order to verify the receipt of the 
resources and the proper funding of each of the Trust Accounts, by requesting the necessary 
forms from the Trustee along with the documentation and information comprising: (i) full 
name of the authorized officer; (ii) address; (iii) email address; (iv) phone number; (v) 
uncertified copy of his/her official identification with a legible and current signature; (vi) 
uncertified copy of his/her taxpayer identification card; and (vii) uncertified copy of his/her 
unique population registry card (CURP, by its Spanish acronym). 

 
Once the Trust Accounts are opened, the Trustee will report the account 

information, and, if applicable, the Trustor will be required to deposit the minimum balance 
required by the banking institution where the Trust Accounts are opened, in order to keep 
the accounts active and avoid the accounts from being blocked or closed due to insufficient 
funds. If the Trustor does not fulfill this obligation, the parties acknowledge that the Trustee 
will not have any liability in the event that any of the Trust Accounts are blocked or closed 
due to lack of the minimum balance. 

 
The Trustee reserves the right to request the Trustor at any time to determine the 

origin and identification of any deposit, contribution, conveyance, transfer, and increase to 
the Trust Accounts, in compliance with the applicable regulations on the matter and with 
the understanding that the checks are received subject to collection, the transfers will be 
considered received when they have been effectively credited to the Trust Account, and 
under no circumstances will it receive contributions or deposits in cash or precious metals 
(coins). 

 
6.03 Trust Account Statements. The Trustee will have a record of the transactions 

that it performs, and it will keep proof of the record pursuant to the Applicable Law. Within 
the first 15 (fifteen) calendar days of each month, the website (www.actinver.com) will 
make the electronic statement available. The statement will be valid for official and tax 
purposes, and it will contain a status report on the Trust Corpus. The Trustor may analyze 
the statement and provide comments on the information contained therein to the Trustee 
within 15 (fifteen) calendar days following the date that said document is received. If the 
information is not received in a timely manner, the Trustor must ask the Trustee for a copy 
of the statement so that, if necessary, it can make any clarifications on time, with the 
understanding that if the Trustor does not provide the Trustee with any comments on the 
information within the aforementioned 15 (fifteen) calendar days, the relevant information 
will be considered approved by the Trustor, and the document will therefore constitute full 
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proof in favor of the Trustee, who will not be liable for any action carried out by the 
Trustor under this Agreement. 

 
The account statements that are submitted to the Trustor by the Trustee will be 

prepared using the forms established by the institution and will contain the information that 
the Trustee deems appropriate in accordance with its internal policies. 

 
In accordance with the foregoing, the Trustor signs Appendix “6.03” referring to 

the “Paper-Free Program” in which it agrees not to receive a printed copy of the account 
statement. 

 
The Trustee may provide news or information regarding the transactions it performs 

only to the Trustor, in accordance with the provisions in Article 13 of the Transparency and 
Realignment of Financial Services Law and in Article 79 of the Lending Institutions Law. 

  
Clause Seven. Application of the Trust Corpus.  

 

 7.01 Escrow. The parties agree that the primary purpose of this Trust is to serve 
as a means to guarantee the Primary Beneficiary of the timely payment of the Trustor's 
obligations under the Loan Documents. 
 

7.02 Default; Collection. (a) In the event that the Primary Beneficiary issues the 
Acceleration Notice to the Trustor, with a copy to the Trustee, then all the Receivables 
arising from the Collection Rights in Trust must be deposited in the Trust's receivables 
account (the “Receivables Account”), and the available liquid resources in said account will 
be applied to the following items in the order of priority established below: 

 
(i) First, to the payment of the Trustee's fees under this Trust Agreement  

 
(ii) Second, to the payment of the past due principal balance, interest (ordinary 

and penalty) and other costs, fees and expenses under the Loan Agreement, 
up to the maximum amount available in the Trust, and as notified in writing 
by the Primary Beneficiary  

 
(iii) Third, to the delivery of any remaining amount to the Trustor 

 
(b) The parties agree that, once the entire outstanding principal balance, 

interests, and other costs, fees and expenses under the Loan Documents have been paid, 
pursuant to a notice from the Primary Beneficiary to the Trustee and once any and all legal 
and physical acts that may be necessary to revert the Collection Rights in Trust to the 
Trustor have been performed, any and all amounts that are deposited in the Receivables 
Account will be applied to the following items in the order of priority established below: 

 
(i) First, to the payment of the Trustee's fees under this Trust Agreement 

 
(ii) Second, to the return of said amounts to the Trustor 
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7.03 Reversion of Collection Rights in Trust. Once any and all of the Trustor's 
payment obligations under the Loan Documents have been paid to the satisfaction of the 
Primary Beneficiary in accordance with Clause 7.02 above, or in the event of early 
termination of this Trust for any reason, all the Collection Rights in Trust that are in the 
Trust Corpus must immediately and unconditionally be returned to the Trustor, under the 
terms and according to the documentation requested by the Trustor. 
 

Clause Eight. Rights and Obligations of the Trustee. 
 
8.01 Authority of the Trustee. The Trustee shall have all the authority and powers 

necessary to fulfill the purposes of the Trust, pursuant to the terms in Article 291 of the 
General Law on Negotiable Instruments and Credit Transactions, with the understanding 
that the Trustee must act at all times in accordance with the instructions from the Trustor 
(or from the Primary Beneficiary if the Acceleration Notice has been issued).  

 
8.02 Additional Obligations and Liability of the Trustee. For the duration of this 

Trust Agreement, the Trustee will have the following obligations in addition to the rest of 
the obligations for which it is responsible under this Agreement and the Applicable Law: 
 

(i)   Fulfill its obligations established in this Trust Agreement in a timely manner 
and in proper form 

 
(ii)   Perform all the acts in order to or aiming to maintain the enforceability and 

validity of this Agreement 
 
(iii)   Abstain from performing activities or acts that may be inconsistent with or 

contrary to the provisions in this Trust Agreement and carry out all the 
activities and acts expressly established in this Trust Agreement, so that the 
Beneficiaries may exercise their rights fully, effectively, and in a timely 
manner 

 
(iv)   Comply with all the applicable laws, regulations, decrees, contracts, and 

standards issued by any Government Authority 
 
(v)   Perform all the acts necessary for or aiming to preserve the rights that it may 

hold, according to this Trust Agreement 
 
(vi)   In the event that a decision must be made on matters not provided for in this 

Trust Agreement, the Trustee must consult with the Trustor (or the Primary 
Beneficiary if the Acceleration Notice has been issued) to agree on the 
relevant matter within a reasonable period 

 
(vii) Submit reasonable information that may be requested by the Beneficiaries, 

so that the Beneficiaries may exercise their rights pursuant to this Agreement 
and fulfill their respective tax obligations 
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(viii) Give the Beneficiaries access to all the documents and information in the 

Trustee's power arising from or related to this Trust Agreement 
 
(ix)   Be civilly liable for damages that may arise from failure to fulfill the 

obligations for which it is responsible, assumed in this Trust Agreement 
pursuant to the provisions in Number 5.2 of Administrative Order 1/2005 

 
8.03 Removal or Resignation. The Trustor (or Primary Beneficiary if the 

Acceleration Notice is sent) may remove the Trustee at any time by providing at least thirty 
(30) Business Days written notice to the Trustee, provided that the trust company that 
replaces the Trustee is a lending institution. The Trustee may, pursuant to this Agreement 
and under the terms of Article 391 and paragraph three of Article 385 of the General Law 
on Negotiable Instruments and Credit Transactions, resign at any time by providing at least 
fifteen (15) Business Days written notice to the Beneficiaries. The Trustor must appoint a 
Trustee as successor within ten (10) Business Days of the notice of removal of the Trustee 
or notice of the Trustee's resignation. 

 
Once the Trustee is removed or its resignation takes effect, the Trustee must prepare 

a balance sheet for the Trust Corpus which will span from the last account statement 
prepared as of the date on which said resignation or replacement takes effect, and the 
Beneficiaries will have fifteen (15) calendar days from receipt of the report to examine it 
and prepare any clarifications they deem necessary. After this period, if no remarks have 
been made, the report will be considered approved. Upon appointment of a successor or 
successors for the Trustee's functions, the new Trustee(s) will be vested with all the powers, 
rights, powers of attorney, and obligations set forth for the Trustee under this Agreement, 
as well as those resulting from the Applicable Law, taking possession of the property 
comprising the Trust Corpus to that date, minus the commissions, costs, and expenses or 
any other sums owed to the Trustee, or the Trustee may retain management of the Trust 
Corpus (or part thereof), pending distribution, until each and every one of the 
aforementioned commissions, costs, expenses, and other sums owed are paid to the Trustee. 
Once the Trustee delivers the Trust Corpus to the successor trustee, the Trustee will have 
no obligation or liability under this Agreement. 

 
8.04 Investment Policy During the term of this Agreement, subject to the 

Applicable Laws, pursuant to the Trustor's or Primary Beneficiary's prior written 
instructions, as applicable, the Trustee may be instructed to invest resources that are in the 
Trust Corpus, with no liability for the Trustee regarding compliance with said instructions. 
In the event that the Trustee does not receive said instructions, the Trustor and Primary 
Beneficiary authorize the Trustee to invest exclusively in bank promissory notes issued by 
Banco Actinver, S.A. Institución de Banca Múltiple, Grupo Financiero Actinver; 
government securities issued by the federal government; or mutual funds invested in 
instruments issued by the federal government, pursuant to the amounts and schedules 
established by Grupo Financiero Actinver, for terms no greater than 28 days, and said 
investments will be made in the currency in which the liquid resources are denominated 
(the “Permitted Investments”). This is with the understanding that the Parties deem the 
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provisions of this paragraph to be an ongoing instruction until the Trustee receives written 
instructions from the Trustor. 

 
Furthermore, the Trustee agrees to observe the contents of Number Three (3) of 

Administrative Order 1/2005 (one slash two thousand five). Therefore, if no instructions are 
received from the Trustor, as established in the previous paragraph and subject to the 
availability of liquidity in the Trust Corpus, and based on current market conditions, no 
later than the Business Day following the day the resources are received, and as long as the 
resources are applied for the purpose agreed in the Trust, the Trustee will earn the highest 
rate it pays for transactions at the same term and for similar amounts, on the dates that the 
deposit is paid. 

 
The Trustee will be authorized to enter into investment, stock brokerage, sales 

agency, bailment for managing securities, repurchase, or direct or other purchase/sale 
agreements for instruments or securities, which are required to make the investments 
referred to in this Clause with (a) Actinver Casa de Bolsa, S.A. de C.V., Grupo Financiero 
Actinver; (b) Banco Actinver, S.A., Institución de Banca Múltiple, Grupo Financiero 
Actinver; (c) Actinver Securities, Inc., and/or (d) any other company that is part of Grupo 
Financiero Actinver, in order to make the investment and manage the resources comprised 
by the Trust Corpus—the Trustee will not be obligated in any case to physically deliver the 
securities or instruments acquired as a result of the investments it makes—; and (e) any 
other domestic or foreign institution, upon written instruction from the Trustor. The Trustee 
may only perform transactions with securities, forex trading, derivative transactions, and 
any other financial investment with full-service banks, brokerage firms, or foreign financial 
entities, provided that the aforementioned companies act on their behalf. 

 
The Trustee is authorized to charge to the Trust Corpus all expenses, commissions, 

and any other expenditures resulting from the management and investment of the Trust 
resources.  

 
The Trustor and Primary Beneficiary herein release the Trustee from all liability 

with regard to investment periods and instruments acquired as a result of written 
instructions from the Trustor and Primary Beneficiary, as well as any impairment the Trust 
Corpus suffers that may result from the loss or suspension of trading securities, 
instruments, or documents acquired under the investment or stock brokerage agreements 
that were entered into for investment of the Trust Corpus, as well as damages that may 
result from commercial bankruptcy, insolvency, bankruptcy, or non-compliance of the 
issuers. 

 
The Trustee shall only be liable for any losses suffered by the Trust Corpus due to 

his fault, in accordance with the provisions of this Agreement and of Article 391 of the 
General Law on Negotiable Instruments and Credit Transactions. 

 
Notwithstanding the foregoing, the Trustee will be civilly liable for damages caused 

due to failure to fulfill the obligations entrusted thereto and assumed herein. 
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All instructions by the Trustor will be governed by the provisions of Articles 262 
and 263 of the General Provisions Applicable to Lending Institutions (Sole Banking 
Administrative Order), issued by the Ministry of the Treasury and Public Credit and 
published in the Official Gazette of the Federation on December 2, 2005. 

 
8.05 Transactions with the Institution. The Trustee shall act in said capacity 

before its counterparts in the legal acts it carries out in compliance with the purposes 
entrusted to it. Securities transactions involving the purchase and sale of foreign currency, 
financial transactions known as derivatives, and any other type of financial investment 
made by the Trustee must be carried out in known markets or, in the absence thereof, with a 
lending institution, brokerage firm, or foreign financial entity, and all these companies must 
act on their own behalf. The foregoing is pursuant to Rule 4.2 (four point two) of 
Administrative Order 1/2005 (one slash two thousand five) issued by the Bank of Mexico. 

 
By entering into the transactions made by Banco Actinver, S.A., Institución de 

Banca Múltiple, Grupo Financiero Actinver, acting on its own behalf and in its capacity as 
Trustee, said transactions cannot be set off or discharged by blending.  

 
Furthermore, the Trustee states that there is no direct dependence between itself and 

the Treasury department of the institution, and that it will perform the transactions referred 
to in this clause with strict adherence to its internal policies and best financial practices. 

 
For the purposes of the provisions of Rule 5.4 (five point four) of Administrative 

Order 1/2005 (one slash two thousand five), issued by the Bank of Mexico, the parties 
agree that in order to avoid conflicts of interest, should the situation arise, they authorize 
and empower the Trustee to carry out investment transactions and open accounts to manage 
the resources with the institution, provided that it acts on its own behalf without the 
involvement of the Trustee's department, recognizing that there is no hierarchical 
relationship between the departments involved in said transactions. 

 
Notwithstanding the foregoing, the Trustee will require the Trustor and Primary 

Beneficiary’s written authorization to enter into any type of agreement with the institution 
other than those established in the previous paragraph, in order to avoid conflicts of 
interest. 

 
The Trustee acts on behalf of and by order of the parties to this Trust, and thus for 

transactions it carries out with the institution, discharge by blending of rights and 
obligations resulting from agreements entered into with the institution and with the Trustee 
will not occur, considering that the Trustee acts in compliance with the purposes of this 
Trust and pursuant to the Trustor and Primary Beneficiaries’ instructions. 

 
8.06 Professional Fees. The professional trust fees for performance of the 

functions indicated in this Trust are set forth in the document signed by the parties and 
attached to this Agreement as Appendix “8.06” (the “Professional Fees”), which will be 
payable under the terms set forth in said appendix. Furthermore, the Trustor must instruct 
the Trustee to issue the corresponding invoice to the person designated by the Trustor.  
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8.07 Other Expenses. All expenses, fees, taxes, commissions, professional notary 

fees, and any other charge of this nature that may result from the formation or termination 
of the Trust will be paid by the Trustor and/or charged to the Trust Corpus, if applicable, 
and therefore, the Trustor hereby expressly empowers and authorizes the Trustee to deduct 
the amount of its commission from the Trust Corpus, provided that there are cash resources, 
against the Trustee's delivery of the invoice, duly completed for tax purposes, supporting 
the payment in question. 

 
8.08 Currency Conversions. The parties agree that exchange transactions and/or 

conversion of funds from Pesos to Dollars, or vice versa, will be performed by the Trustee 
at the current exchange rate at the window of the banking institution where the Trustee has 
opened the Trust Accounts, at the time at which the transaction is performed, and the 
Trustee will for no reason be liable for losses or impairment resulting from exchange 
differences in the Trust Corpus unless the Trustee acted with intentional misconduct, 
negligence, or in bad faith. The purchase of securities or investment instruments will be 
subject to their schedules, availability, and liquidity, as well as the current market 
conditions when the Trustee performs the transaction. The parties hereby expressly release 
the Trustee from any liability resulting from the purchase of securities or investment 
instruments under this Trust, as well as for losses or impairment that may affect the 
substance of this Trust as a result of investments made by the Trustee under this Trust 
Agreement. 

  
Clause Nine. Limit of Trustee's Liability.  
 
9.01 Actions of Trustee. The Trustee will always act in accordance with the 

provisions of this Agreement and the Applicable Law, with the understanding that the 
Trustee may not carry out any activity or perform any transactions under terms or 
conditions contrary to the Applicable Law or best financial practices.  

 
In order to perform the activities set forth in this Trust, the Trustee will at all times 

act in accordance with the provisions hereof and pursuant to the provisions of the 
documents it signs in compliance with the purposes of this Trust. By virtue of the 
foregoing, the Trustee will not be liable, unless due to negligence, gross negligence, 
negligent omission, or intentional misconduct, for the following:  

 
(i) Actions carried out in compliance with the provisions of this Trust Agreement  
 
(ii) Actions performed in compliance with the provisions of the documents signed 

pursuant to the provisions of this Trust Agreement  
 
(iii) Actions performed in compliance with the provisions of the instructions 

received in writing from the Trustor  
 
(iv) Any default or non-fulfillment of any payment the Trustee must make, if the 

omission or delay of such payment is the direct result of a breach of legal or 
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contractual obligations of third parties, provided that the Trustee has taken all 
necessary measures to fulfill its obligations and compliance is not possible 
even when such measures are applied  

 
(v) The actions, activities, and omissions of any of the parties to the Trust, 

authorities, or third parties that hinder or impede fulfillment of the purposes of 
this Trust, provided that the Trustee has taken all necessary measures to fulfill 
its obligations and compliance is not possible even when such measures are 
applied  

 
(vi) Acts of God or force majeure, as well as other exculpatory circumstances 

included in the applicable legislation that are previously and duly proven  
 
All expenses and professional fees that must be covered related to the fulfillment of 

the purposes of this Trust will be exclusively at the Trustor and Primary Beneficiary's 
expense; they agree to place in the Trust Corpus all amounts necessary for the Trustee to 
have sufficient funds to defray the expenses in question, within the period indicated by the 
Trustee and, in the absence of such indication, within three (3) Business Days of receipt of 
the Trustee's request; otherwise, they agree to deduct such expenses or professional fees 
from the receiving account, pursuant to the provisions of this Trust Agreement. The Trustee 
will not be obligated to perform any of the actions set forth in this Trust if it does not have 
sufficient funds to defray the corresponding cost. In this case, the Trustee's obligation will 
consist of sending the Trustor and Primary Beneficiary a request for additional resources. 

 
The Trustee may not be obligated to incur any expense at its own cost or expense, or 

to incur financial liability other than that assumed in its capacity as Trustee, in the 
fulfillment of the purposes of this Trust. 

 
Unless due to negligence, gross negligence, negligent omission, or intentional 

misconduct by the Trustee, determined by final unappealable decision, the Trustor and 
Primary Beneficiary agree to the following: (a) to defend, indemnify, and hold harmless the 
Trustee, its trust officers, employees, legal representatives, and other personnel of both, in 
the event that a claim, proceeding, lawsuit, complaint, liability, petition for reconsideration, 
report, loss, damage, sanction, fine, legal action, or ruling is filed, submitted, given, or 
imposed by any person or authority with jurisdiction against the Trustee, its directors, 
officers, employees, legal representatives, or other personnel; (b) at the expense of the 
Trustor, to reimburse the Trustee and its trust officers, employees, legal representatives, and 
other personnel for any cost, expense, or expenditure of any kind that is duly justified 
(including reasonable expenses and professional fees for legal counsel and attorneys) that 
they incur, or any damages they suffer by virtue of any claim, lawsuit, proceeding, 
complaint, liability, petition for reconsideration, report, loss, damage, sanction, fine, legal 
action, or ruling filed, given, or imposed against the Trustee or its directors, officers, 
employees, legal representatives, and other personnel, related to the validity and legality of 
this Trust Agreement or any actions performed by the Trustee pursuant to the instructions it 
receives in writing from the Trustor. 
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Furthermore, the Trustee must act in accordance with the instructions it receives in 
the performance of this Agreement, and likewise must verify that the person from whom it 
receives them is authorized to issue such instructions, provided that they do not contradict 
the provisions of the Trust Agreement or the Applicable Laws.  

 
The Trustee assumes no obligations other than those expressly agreed to in this 

instrument and those resulting from the Applicable Laws, as applicable; it will not be liable 
for any actions, activities, or omissions of the parties, third parties, or authorities that hinder 
or impede the fulfillment of the purposes of this Trust, provided that the Trustee has taken 
the necessary measures to fulfill its obligations and compliance is not possible even when 
such measures are applied. The Trustee must immediately notify the Trustor of such 
situation in writing in order to take the necessary measures and make the necessary 
provisions. 

 
9.02 Actions of Legal Representatives. The Trustee will not be liable for the 

actions of legal representatives it may appoint at the appropriate time to defend the Trust 
Corpus. Professional fees and any other expenses incurred to verify their actions will be at 
the expense of the Trust Corpus. 

 
9.03 Lawsuits or Proceedings. In the event of sentences in any lawsuit or 

proceeding pursued in relation with the Trust Corpus or against the Trustee in any capacity, 
by any third party, any expenses and attorneys’ fees ordered will be paid by the Trust 
Corpus, unless same are the result of actions involving negligence, intentional misconduct, 
or bad faith by the Trustee. This stipulation will be transcribed on the powers of attorney 
granted for this purpose, with no liability to the Trustee if the Trust Corpus is not sufficient 
to cover such expenses and attorneys’ fees. 

 
9.04 Indemnity. The Trustor and Primary Beneficiary are obligated to: (i) 

indemnify and hold harmless the Trustee, directors, shareholders, officers, its trust officers, 
employees, legal representatives, and other personnel, in the event that a claim, proceeding, 
lawsuit, complaint, liability, loss, damage, sanction, legal action, or ruling is filed, 
submitted, given, or imposed by any person or authority with jurisdiction against the 
Trustee or its directors, officers, shareholders, trust officers, employees, legal 
representatives, and any other personnel as a result of its actions as Trustee under this 
Agreement, provided that the Trustee’s actions have been taken in accordance with the 
terms and procedures established in this Trust Agreement and said actions or omissions are 
not done by the Trustee with negligence, intentional misconduct, or bad faith; (ii) reimburse 
the Trustee and its directors, officers, shareholders, trust officers, employees, legal 
representatives, and other personnel for any cost, expense, or expenditure of any kind 
(including expenses and professional fees from legal counsel and attorneys) they incur in a 
reasonable, justified, and documented manner, or any damage or loss suffered by virtue of 
any claim, lawsuit, proceeding, complaint, liability, loss, damage, sanction, legal action, or 
ruling filed, given, or imposed against the Trustee or its shareholders, trust officers, 
directors, officers, employees, legal representatives, and other personnel, related to the 
validity and legality of this Trust Agreement or other documents related to same, provided 
that the Trustee’s actions have been taken in accordance with the terms and procedures 
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established in this Trust Agreement and said actions or omissions are not done by the 
Trustee with negligence, intentional misconduct, or bad faith. 

 
9.05 Trustee's Civil Liability. Pursuant to Number 5.2 of Administrative Order 

1/2005, the Trustee will be civilly liable for damages caused by it in the event of a breach 
of its obligations under this Agreement. 

 
9.06 Policies and Guidelines. In its financial transactions, the Trustee will observe 

guidelines and/or policies grounded in best financial practices and conservative 
accountability and transparency principles.  
 

Clause Ten. Defense of the Trust Corpus.  
 
10.01 Defense. In the event that there is any conflict related to the Trust Corpus or 

a need to defend it, the Trustee must report this situation in writing to the Beneficiaries 
within two (2) Business Days of the date on which it becomes aware of such situation, and 
subsequently grant one or more general or special powers of attorney under the terms and 
conditions indicated by the Trustor for such purposes (the “Legal Representatives”). All 
professional fees and other expenses and costs incurred due to said conflict or defense will 
be at the expense of the Trustor, or, if applicable, the Trust Corpus. The Trustee will not be 
liable for the actions of the Legal Representatives and its liability will be limited to granting 
the aforementioned powers of attorney. 

 
10.02 Emergency Actions. When emergency actions must be taken or a situation 

arises that is not provided for in this Trust Agreement and for which a lack of immediate 
attention could harm the Trust Corpus in the Trustee's judgment, the Trustee must 
immediately notify the Beneficiaries no later than the Business Day following the date on 
which it becomes aware that such situation occurred, and may act in accordance with the 
provisions of applicable legislation, protecting the Trust Corpus, with the understanding 
that if for any reason it does not appoint a Legal Representative within five (5) Business 
Days of the emergency, the Trustee may appoint the Legal Representative with no liability 
whatsoever. The Trustee may use existing resources from the Trust Corpus in order to 
defray all the costs necessary for the actions carried out in dealing with the situation 
indicated in this paragraph, and must submit documented evidence thereof. 

 
10.03 Actions not Covered in the Trust Agreement. If situations arise that are not 

provided for in this Agreement or the Trustee must take actions not described herein, other 
than those mentioned in Clause 10.02 above, the Trustee must notify the Beneficiaries of 
such situation no later than the second Business Day following the date on which the 
Trustee becomes aware of such situation, so that the Trustor may issue the instructions it 
deems appropriate or necessary to the Trustee so that it may take action as a result. 

 
Clause Eleven. Validity and Revocability.  
 
11.01 Validity. This Agreement will remain valid for as long as it is necessary to 

fulfill its purposes, notwithstanding that it may be terminated early in accordance with the 
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provisions of the following paragraph. 
 
11.02 Irrevocability. The Trust formed pursuant to this Agreement may be deemed 

as terminated for any of the reasons established in Article 392 of the General Law on 
Negotiable Instruments and Credit Transactions, except for the reason set forth in Section 
VI of said article, by virtue of the fact that the Trustor does not reserve the right to revoke 
this Trust Agreement.  
 

11.03 Transfer of Trust Corpus. At the end of this Trust's period of validity, the 
Trustee will return the Trust Corpus to the Trustor. 

 
Clause Twelve. Legal Prohibitions.  
 
12.01 Legal Prohibitions. In compliance with the provisions of Section XIX of 

Article 106 of the current Lending Institutions Law, and provisions issued by the Bank of 
Mexico, the Trustee states that it explained unequivocally to the parties to this Trust, and 
especially to the Trustor, the legal effect and consequences of said section and other 
prohibitions to which the Trustee is subject. For these purposes, Section XIX of Article 106 
of the Lending Institutions Law is transcribed here: 

 
“Article 106. Lending institutions will be prohibited from the following: 

XIX. In performing the transactions referred to in Section XV of Article 46 

(forty-six) of this law: 

 

a) Repeal. 

 

b) Being liable to trustors, grantors, or principals for default by debtors 

for the loans they grant or by issuers for the securities they acquire, unless 

due to their negligence, as provided in the last part of Article 391 of the 

General Law on Negotiable Instruments and Credit Transactions, or 

guaranteeing any returns for the funds they are entrusted to invest. If upon 

the termination of the trust, power of attorney or principal/agent 

relationship formed for granting loans, such loans were not paid off by the 

debtors, the institution must transfer them to the trustor or beneficiary, as 

applicable, or to the grantor or principal, refraining from covering the 

amounts thereof. Trust, agency, or commission agreements will, in a 

conspicuous manner, include the provisions of this paragraph and a 

statement from the trustee stating that it unequivocally notified the parties 

from whom it has received property or rights for allocation to a trust of its 

contents.  

 

c) Acting as trustees, legal representatives, or agents for trust, agency, or 

commission agreements, respectively, through which resources are 

directly or indirectly collected from the public through any action that 

results in direct or contingent liabilities, unless related to trusts formed by 

the federal government through the Ministry of the Treasury and Public 
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Credit and trusts through which securities are issued that are registered 

with the National Securities Registry, pursuant to the provisions of the 

Securities Market Law. 

 

d) Performing the trusts, powers of attorney, or principal/agent 

relationships referred to in the second paragraph of Article 88 of the 

Mutual Funds Law. 

 

e) Participating in trusts, powers of attorney, or principal/agent 

relationships by which limitations or prohibitions contained in financial 

laws are evaded. 

 

f) Using funds or securities from trusts, powers of attorney, or 

principal/agent relationships intended for granting loans, wherein the 

trustee has discretionary power to grant same in order to carry out 

transactions by virtue of which the following become or could become 

debtors: trust officers; directors and alternate directors of the Board of 

Directors or managing entity, as applicable, whether acting or not; 

employees and officers of the institution; statutory auditors or alternate 

statutory auditors, whether acting or not; the institution's external 

auditors; members of the technical committee of the corresponding trust; 

ascendants or descendants in the first degree or spouses of the 

aforementioned people; companies whose shareholders’ meetings have a 

majority of such people; or the institutions themselves, as well as anyone 

that the Bank of Mexico indicates through general provisions. 

 

g) Managing rural property, unless they have received management to 

distribute the estate among heirs, legatees, associates, or creditors, or to 

pay an obligation or ensure its fulfillment with the value of the property or 

its proceeds; in these cases, the management period may not exceed two 

years except in the cases of trust funds for production or escrow. Any 

agreement contrary to the provisions of the above paragraphs will be null 

and void. 

 

h) To celebrate trusts that manage sums of money periodically contributed 

through commercialization systems by integrated groups of consumers, 

which are allocated to the acquisition of certain goods or services, 

referred to in the Federal Law of Protection to the Consumer.” 

 
Furthermore, in compliance with the provisions of Number 5.5 of Administrative 

Order 1/2005, the Trustee affirms that it explained unequivocally to the Trustor the legal 
effect and consequences of Number 6 of Administrative Orders 1/2005 and 1/2005 bis 1 
with respect to the prohibitions for the Trustee. For these purposes, Number 6 of 
Administrative Order 1/2005 is transcribed below:  
 

“6.1 When entering into trust agreements, trust companies will be 
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prohibited from the following: 
 

a) Charging the Trust Corpus prices other than those agreed upon when 

arranging the transaction in question 

 

b) Guaranteeing any returns or prices for funds they are entrusted to 

invest  

 

c) Performing transactions under terms and conditions contrary to their 

internal policies and best financial practices  

 

6.2 Trust companies may not carry out transactions with securities, 

negotiable instruments, or any other financial instruments, that do not 

fulfill the specifications agreed to in the corresponding trust agreement.  

 

6.3 Trust companies may not carry out types of trust agreements that are 

not authorized to be entered into pursuant to the governing laws and 

provisions. 

 

6.4 In no case may trust companies pay any sanctions imposed upon said 

trust companies by any authority at the expense of the trust corpus. 

 

6.5 For escrow agreements, bonding companies and niche mortgage 

lenders may not receive property or rights whose purpose is to guarantee 

the obligations in question. 

 

6.6 Trust companies must observe the provisions of Articles 106, section 

XIX of the Lending Institutions Law; Article 103, section IX of the 

Securities Market Law; Article 62, section VI of the General Mutual 

Insurance Associations and Institutions Law; Article 60, section VI bis of 

the Federal Bonding Companies Law; and Article 16 of the Organic Law 

of the Rural Finance Corporation, as pertains to each institution...” 

 
 Clause Thirteen. Miscellaneous Provisions. 
 

13.01 Instructions to the Trustee. With regard to instructions and communication to 
the Trustee, the following will apply: 
 

(a) The Trustee is authorized to act in accordance with the instructions given 
under this Clause in terms of this Agreement. The Trustee may confirm said instructions by 
telephone with the authorized person(s) designated by the Trustor and Primary Beneficiary 
for the Trustee, provided that the Trustee may rely on telephonic confirmation from any 
person it reasonably deems to be the authorized person. The people and telephone numbers 
for telephonic confirmation may be modified only in writing, and the modification must be 
duly received and confirmed by the Trustee.  
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(b) Furthermore, the parties agree that when transferring funds, the Trustee and 
the beneficiary's receiving bank will use the account numbers or any other similar 
identification number provided in order to identify (i) the beneficiary, (ii) the receiving 
bank, or (iii) an intermediary bank. The Trustee will use the funds from the Trust to comply 
with any payment order by using the information provided by instruction to the Trustee, 
even if it results in a payment error, including a transfer to a person other than the 
beneficiary, a bank other than the beneficiary's bank, or a bank other than the intermediary 
bank.  
 

(c) With regard to letters of instruction addressed to the Trustee, in order for 
these to be complied with, they must be in writing and will take effect upon receipt by the 
Trustee at the domicile indicated in Clause 13.05 of this Agreement. The above mentioned 
instructions may be sent by any of the following methods: (i) signed original, delivered 
directly to the domicile stated in Clause 13.05; (ii) certified mail with acknowledgment of 
receipt; (iii) email containing the corresponding instructions, attaching the file in PDF 
format, duly signed by an authorized officer of the corresponding parties, followed by 
delivery of the original and including at least the following requirements: 
 

(i) It must be addressed to Banco Actinver, S.A., Institución de Banca Múltiple, 
Grupo Financiero Actinver, as Trustee of the Trust. 
 

(ii) It must reference the number assigned to the Trust [*]. 
 
(iii) It must contain the signature of the party or parties authorized to give 

instructions in terms of this Trust Agreement or authorized by the 
Beneficiaries as authorized officers. 

 
(iv) It must contain express and clear instructions regarding the duties the 

Trustee will carry out, expressing any specific amounts, quantities, or 
activities. 

 
(v) It must reference the Clause pursuant to which the party giving the 

instruction is authorized to do so. 
 
(vi) For instructions related to deposits, transfers, and/or payments, the trust 

account through which the payment is to be made must be referenced, as 
well as the account to which the requested deposit must be made, detailing: 
(i) account number, (ii) CLABE code, (iii) banking institution of the 
account, (iv) beneficiary, (v) branch, and (vi) reference number. For 
payments to be made to accounts in Dollars, the following must be indicated 
in a timely manner: (i) SWIFT code and (ii) intermediary bank information. 
Any notice, information, request, or instructions to be sent by email, related 
to the activity, transactions, management, and administration of the Trust 
Accounts must be sent as a PDF file attachment to all the email addresses 
listed for the Trustee in Clause 13.05. 
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(vii) If the Agreement does not set forth another term, the corresponding 
instructions must be delivered to the Trustee at least two (2) Business Days 
in advance of the date on which the instruction must be performed. 

 
(viii) If this Trust does not explicitly specify another term, the instructions must be 

received in writing by the Trustee at least 48 (forty-eight) business hours 
before the date/time the Trustee is required to fulfill the corresponding 
instructions. If the instructions are not signed as mentioned above and/or a 
confirmation call has not been made in this regard, the parties expressly and 
irrevocably instruct the Trustee not to carry out the instructions. If the 
Trustee acts in accordance with duly issued instructions from a party 
authorized under this Trust and pursuant to its terms, conditions, and 
purposes, its actions and outcomes will produce no liability for it, and it will 
only be liable at the Trust Corpus's expense to its full extent. 

 
The omission of any of the above mentioned items releases the Trustee from the 

obligation to follow the instructions contained in such communication, and thus it will not 
be liable for the results of its inactivity until the errors in the aforementioned letter of 
instruction are corrected, provided that such results are not caused by intentional 
misconduct, negligence, or bad faith by the Trustee. 
 

Due to the foregoing, the parties agree that to fulfill the purposes of this Agreement 
and/or any document related thereto, to which the Trustee is party, the Trustee will always 
act in accordance with the instructions it receives in writing from the party authorized to 
deliver such instructions pursuant to this document, except as provided otherwise in this 
Agreement. 
 

If the Trustee acts in accordance with duly issued instructions from a party 
authorized under this Agreement and pursuant to its terms, conditions, and purposes, its 
actions and outcomes will produce no liability for it and it will only be liable at the Trust 
Corpus's expense, to its full extent, provided that it did not act with intentional misconduct, 
negligence, or bad faith.  
 

The Trustee will carry out financial instructions on the date of receipt, if they were 
received before 11:00 (eleven o’clock) a.m. (Mexico City time), and on the next Business 
Day if they were received after this time. The Trustee will carry out non-financial 
instructions 48 (forty-eight) hours after the date of receipt of the corresponding instructions, 
provided that it has the documents necessary to do so. 
 

With regard to instructions or communications that must be made to the Trustee, the 
parties are aware of the risks involved when issuing instructions electronically, such as 
errors, lack of security, and lack of confidentiality, as well as the possibility of fraudulent 
activity. By virtue of the foregoing, the parties hereby authorize the Trustee to proceed in 
accordance with the instructions it receives through the above mentioned methods, and as a 
result they hereby release it from any liability resulting from such communications, 
provided that there is no act of intentional misconduct, negligence, or bad faith by the 
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Trustee; the foregoing is with the understanding that the Trustee will not be obligated to 
verify the authenticity of said instructions or communications or the identity of the 
originator or confirming party, and therefore the parties to this Agreement expressly agree 
to be obligated under any instruction or communication sent on their behalf and accepted 
by the Trustee. 
 

13.02 Electronic Transactions. The parties agree henceforth to the use of electronic 
means to send instructions to the Trustee to carry out transactions with the liquid resources 
comprising the Trust Corpus, through the person(s) appointed as authorized officers for 
such purposes, pursuant to the applicable legal provisions on this topic and the 
authorization and operating guidelines and forms indicated by the Trustee for such 
purposes, henceforth accepting all liability for use of the password provided by the Trustee 
for access to such electronic media, pursuant to the following: 
 

(i) The user will be identified using codes and passwords provided by the 
Trustee. For the purposes of Article 52 of the current Lending Institutions 
Law, such codes and passwords will be considered a mechanism of 
identification, and the appointed person(s) will be exclusively liable for the 
use and availability of such means of identification. 

 
(ii) Any instructions sent using the aforementioned electronic means will have 

the same legal effect as instructions containing the written signature of the 
authorized officer(s) to use the liquid resources comprised by the Trust 
Corpus, and the Trustee will be responsible for ensuring the integrity of 
information transmitted by such means. 

 
(iii) The creation, transmission, modification, or termination of rights and 

obligations inherent to the transactions and services in question will be 
performed using a log containing all the details of the instructions received. 

 
(iv) Users will be authenticated through access codes and passwords, as well as a 

secondary authenticating device that uses dynamic information for financial 
transactions. 

 
(v) Completion of financial transactions carried out by the Trustee's electronic 

means may be confirmed through the same electronic media, using one of 
the following options:  

 
(x) Inquiry of activity conducted, as well as balance inquiry for 

investment agreements, professional fees pending payment, and rates 
of return 

 
(y) Instructions to deposit, withdraw, transfer between agreements, pay 

professional fees, and pending instructions 
 
(z) Financial information consisting of the account statement, balance 
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sheet, income statement, and trial balances 
 

(vi) The Trustee herein states that the main risks of the use of electronic media in 
terms of this clause are as follows: (A) profile theft using malicious code and 
possible electronic fraud; (B) inability to carry out transactions; (C) possible 
theft of sensitive data of the receiver of the service; (D) access to portals 
compromising the user's security profile.  

 
(vii) The Trustee herein states to the parties the following recommendations for 

preventing irregular or illegal transactions: (A) keep the operating system 
and all its components up to date; (B) use an antivirus software and keep it 
up to date; (C) install a personal security device (firewall); (D) install 
software to detect and block intruders (anti-spyware) and keep it up to date; 
(E) configure Internet Explorer security and privacy settings to a level no 
lower than medium; (F) don't click on a link in an email if you cannot verify 
the sender's authenticity; (G) be sure you are on a secure website in order to 
carry out business or electronic banking transactions; (H) never disclose 
confidential information to anyone; (I) change usernames and passwords 
somewhat frequently; (J) learn to recognize warning signs; (K) consider 
installing a toolbar on the browser to protect from fraudulent sites; (L) avoid 
conducting financial transactions from public places or wireless networks; 
(M) periodically review all accounts you have electronic access to; (N) 
contact the Trustee in the event of any irregular activity; (O) report 
fraudulent or suspicious emails. 

 
(viii) It is the parties’ responsibility to report to the Trustee in a timely manner any 

change in the list of officers authorized to use the Trustee's electronic media. 
These changes must include addition and removal of users, as well as 
changes to their functions related to sending instructions under the Trust 
Agreement. 

 
(ix) If the Trustee acts in accordance with duly issued instructions from a party 

authorized under this Trust Agreement and pursuant to its terms, conditions, 
and purposes, its actions and outcomes will produce no liability for it and it 
will only be liable at the Trust Corpus's expense to its full extent, provided 
that it did not act with intentional misconduct, negligence, or bad faith. 

 
(x) The parties agree that if the Trustee receives documentation under the Trust 

Agreement or in compliance with its purposes, it will only be received at the 
domicile it has indicated in this Agreement, during Business Days and hours. 

 
13.03 Modifications and Assignment. This Agreement may only be modified with 

the prior written consent of all the parties, and the modification in question must contain all 
the legal formalities required for such purposes. If the Trustee is not in agreement with the 
proposed modifications to the Trust, in terms of the provisions of this Clause 13.03, this 
Trust Agreement may be replaced with another trust company, provided that there is no 
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pending debt under this Agreement, and thus the Trustor must appoint the trust company, 
or, if applicable, said disagreement will be considered a serious circumstance, pursuant to 
Article 391 and the last paragraph of Article 385 of the General Law on Negotiable 
Instruments and Credit Transactions, for the Trustee to be able to recuse itself or resign 
from its position before a trial court judge, requesting that another trust company be 
appointed. The parties hereby authorize the Primary Beneficiary to create a first priority 
security interest over its rights deriving hereunder in favor of Intertrust Trustees Limited 
and hereby agree to notify the Trustee upon the constitution of such security interest. The 
enforcement of the security interest created under the aforementioned security agreement 
shall be subject to the satisfaction of the know your customer requirements of the Trustee 
and any other legal requirements applicable pursuant to Mexican law.  

 
13.04 Expenses, Duties, and Taxes. In compliance with the tax obligations resulting 

from this Agreement, the Trustor or Beneficiaries, as applicable, will be strictly 
responsible, and thus the Trustee is released from all liability therefor, and they must verify 
to the Trustee compliance with such obligations for the relevant legal purposes. If the tax 
provisions are modified and a tax burden is added with regard to this Trust Agreement or 
the transactions involved herewith, said burden will also be strictly the responsibility of the 
Trustor or Beneficiaries, as applicable. 
 
 If for any reason the tax authorities require payment of any contribution from the 
Trustee, it will notify the Trustor or Primary Beneficiary, as the case may be, of such 
situation in a timely manner, so that in compliance with this responsibility they may 
perform the necessary procedures and payments. 
 
 In the event that the Beneficiaries do not fulfill their responsibility and the Trustee 
is required to pay any contribution, the Trustee will cover it, once said requirements have 
been ultimately resolved in terms of the Applicable Law, at the expense of the Trust 
Corpus and will notify the Trustor or Beneficiaries in writing; in such case, the Trustor or 
Beneficiaries, as applicable, must fully return to the Trust Corpus all the sums paid. 
 
 All expenses incurred as a result of entering into this Trust Agreement or fulfilling 
its purposes will be at the Trustor's expense, or in the absence thereof, will be at the 
expense of the Trust Corpus. The Trustee will have no obligation to make disbursements 
from its assets to cover such expenses, but must notify the Trustor at least three (3) 
Business Days in advance of any need to cover same in order to provide the sufficient 
funds with due advance notice. 
 
 13.05  Mexican Tax Legislation related to the Trust Corpus. 
 

For Mexican tax purposes no business activities will be carried out through the 
Trust, so the Trust will be considered as a non-business trust. By virtue of the foregoing, 
the Trustor will be responsible for compliance with the fiscal obligations that will 
correspond to him for the purpose of this Trust in accordance with the applicable Law, 
derived from the fact that the First Beneficiary will only participate in the distribution of 
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the Trust Corpus with the purpose of guaranteeing the obligations it maintains in its favor 
derived from the Loan Agreement. 
 

The Trustor must provide the Trustee, on a monthly basis or upon request, with all 
the necessary or sufficient documentation to demonstrate the compliance of the tax 
obligations under his position. 
 

If for any reason the Trustee is notified by any tax authority about any 
interpretation related to the tax status of the activities realized through this Trust, and 
consequently the Trustee had to withhold and pay any taxes under this Trust, or any other 
act related to the same, and the Trustor disregards the notification that the Trustee makes in 
relation to said requirements, the Trustor is obliged to remove in peace and safety, assist 
and provide the necessary funds to the Trustee to deal with said consequences, according 
to the applicable Laws. 
 

The Trustee shall at all times have the right to be represented, charged to the Trust 
Corpus, by its own attorneys, counselors and tax advisors in relation to any tax obligations 
that results in its charge. 
 

In accordance with the foregoing, in case of being responsible for any tax omission, 
the Trustor is obliged to defend and remove in peace and safe the Trustee from any 
liabilities and damages related to the payment of taxes (including fees and expenses of tax 
advisors and attorneys, relatively reasonable and at market prices) that derive from the 
celebration or fulfillment of this Trust. Notwithstanding the foregoing, the parties 
acknowledge that in the event of any breach by the Trustor in the compliance or reporting 
to the Trustee of any the tax obligations, the Trustee will be authorized to resign from his 
position, considering it a serious cause of resignation. 
 

The intention of the parties is to consider this Trust within the assumptions foreseen 
in section I of regulation 2.1.14 of the miscellaneous tax resolution for 2018, so that, to the 
extent that the Trust complies with the provisions established in said rule, the parties will 
choose to consider that no business activities are carried out through the Trust. The 
Trustor, on behalf of the Trustee, will be responsible for complying with the provisions of 
section I of regulation 2.1.14 of the miscellaneous tax resolution for 2018, and will verify 
that the passive incomes represents at least 90% of the total income obtained through the 
Trust, during the fiscal year in question. 
 
 For these purposes, passive income is considered to be interest income, foreign 
exchange gain and profit from financial operations derived from debt; the gain from the 
sale of certificates of participation or fiduciary securities issued under a real estate 
investment trust; the dividends; the gain for the alienation of shares; the profit from 
financial operations derived from capital; the annual adjustment for cumulative inflation; 
the income from leases or subleases and, in general, incomes derived from granting the 
temporary use or enjoyment of real estate, in any other form. 
 
 13.06 Notices. All notices, notifications, and other communications the parties 
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must make or wish to make under this Agreement must be made in writing and will be 
considered received if they are delivered personally, by fax or email (with 
acknowledgment of receipt), or by certified mail to the following domiciles, fax numbers, 
and email addresses or the domiciles, fax numbers, and email addresses listed in the 
Contribution Record. 
 

To the Trustor: 
 

Pro Confianza, S.A. de C.V., S.O.F.O.M, E.N.R. 
Mexicalzingo 1968,  
Colonia Americana  
Guadalajara, Jalisco  
Código Postal 44160, México 
Attn: Guillermo Jiménez Sepulveda 
Email: gjimenez@procredito.com.mx 
 
To the Primary Beneficiary: 

 
HFMX Designated Activity Company  
1-2 Victoria Buildings 
Haddington Road 
Dublin 4, Ireland  
Email: crm-ie@intertrustgroup.com   
 
To the Trustee: 

 
Banco Actinver, S.A., Institución de Banca Múltiple, Grupo Financiero Actinver 
Montes Urales 540, Piso 3 
Lomas de Chapultepec 
Ciudad de México, 11000 
Phone: +52 (55) 8636-5550 
Attn: Mauricio Rangel Laisequilla and Edgar Valdez Ortiz  
Email: mrangell@actinver.com.mx and evaldez@actinver.com.mx 
  
or any other domicile or fax number the addressee of the notice may provide to the 

other parties in writing pursuant to this Agreement. Each of said notices, notifications, or 
communications will be considered valid when they are delivered personally or by fax or 
on the first Business Day following the date on which the communication was sent by 
certified mail. 
 

In the event that any of the parties changes its domicile, it must notify the Trustee 
and other parties to this Agreement, as applicable, under the terms of this Clause; if it does 
not do so, notices and notifications sent to its last reported domicile will be fully valid with 
no liability for the sender. 
 

13.07 Delay or Waiver of Exercise of Rights. Any delay or omission by the parties 
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to exercise the rights and remedies set forth in this Trust or in the Applicable Law will in no 
case be interpreted as a waiver thereof. Likewise, the exceptional or partial exercise by the 
parties of any right or remedy resulting from this Trust Agreement will not be interpreted as 
a waiver of the simultaneous or future exercise of any other right or remedy. 
 

13.08 Granting of Powers of Attorney. (a) The Trustee will under no circumstances 
grant powers of attorney for (i) acts of ownership; (ii) opening bank accounts; (iii) signing 
negotiable instruments and carrying out credit transactions; and (iv) delegating, granting, or 
replacing powers of attorney. The above mentioned powers of attorney will always be 
exercised by the Trustee through its trust officers, pursuant to the instructions it receives in 
writing from the Trustor. 

 
(b) In exercising any general or special power of attorney the Trustee grants 

under this Agreement, solely and exclusively in its capacity as Trustee of this Trust, the 
legal representatives must notify the Trustee in writing of any action taken that could 
compromise or put at risk the Trust Corpus. Any powers of attorney the Trustee grants will, 
with no exceptions, be subject to a validity period of two (2) years, starting from the date 
they are granted; they may be granted to individuals or legal entities.  

 
(c) All notarial instruments containing powers of attorney granted by the 

Trustee will expressly include the terms of this Clause 13.08, as well as the recitals, 
information, and the following obligations for the legal representatives: 

 
(i) The general features of this Trust and the letter of instruction that the Trustor 

issued to the Trustee to grant such powers of attorney 
 
(ii) The legal representative's obligation to appear in any legal transaction in 

which it is involved, exclusively in the capacity as the Trustee's legal 
representative with regard to the Trust, and under no circumstances may they 
consider themselves trust officers 

 
(iii) The legal representative's obligation to review each and every one of the 

documents and proceedings carried out under the power of attorney granted, 
as well as to provide a written report to the Trustee each month, or when it 
requests such in writing, on the activities carried out and set in forth in 
writing resulting from the exercise of the power of attorney granted for such 
purposes 

 
(iv) The following obligation of the legal representative is transcribed:  
 

“The Trustor of the Trust agrees to indemnify and hold harmless the Trustee, 

as well as its trust officers, employees, and legal representatives, from any 

and all liability, damage, obligation, complaint, ruling, transaction, request, 

reasonable documented expense and/or legal fee of any kind, including 

reasonable documented attorneys’ fees, resulting from the claims or legal 

action exercised by third parties resulting from or related to the granting or 
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exercise of the power of attorney by said legal representative that are not the 

result of negligent omission, intentional misconduct, or negligence by the 

legal representative. The contents of this paragraph will indicate that the 

legal representative's obligation to indemnify the Trustee will remain valid 

even if the powers of attorney granted in the corresponding instrument are 

revoked.” 
 
(v) The limitation that the legal representative may not delegate, grant or replace 

the powers of attorney granted 
 
(vi) The express stipulation that all payments for expenses that are duly 

documented and incurred from the granting of the corresponding power of 
attorney will be at the expense of the Trust Corpus, to the extent that it 
applies and suffices, without creating liability for the Trustee unless the 
Trustee acts with negligent omission, intentional misconduct, or negligence 

 
(vii) If the Trustee grants special powers of attorney with powers for litigation 

and collections to be exercised toward judicial authorities, actions related to 
disputes or contingencies resulting from activities outside the normal course 
of business, operations, and management of the Trust Corpus, it must be 
established that in order to exercise the corresponding power of attorney 
(unless it cannot be done due to the urgency of the matter), the legal 
representative must have a prior letter of authorization from the Trustee, 
indicating and giving details of the person against whom the power of 
attorney is exercised. Likewise, the legal representative must report to the 
Trustee the status of the corresponding lawsuit for which the letter of 
authorization from the Trustee was required, on a quarterly basis, indicating 
the authority with jurisdiction before which it is taking place. 

 
(viii) Failure to fulfill any of the obligations established in the paragraphs above 

that is attributable to the legal representatives may result in the Trustee 
unilaterally revoking the powers of attorney granted in the corresponding 
notarial instruments. 

 
13.09 Confidentiality and Exchange of Information. (a) The parties authorize the 

Trustee to disclose the information resulting from the transactions taking place under this 
Agreement, as well as any other information and/or personal data the Trustee has received 
from the parties to this Agreement, whether before or after signature of this Agreement, as 
provided in this Clause 13.09. The Trustee may share the information indicated above with 
parties including, but not limited to, the following: (i) the parties with whom it must share 
information pursuant to the Lending Institutions Law, Securities Market Law, and other 
applicable provisions; (ii) the credit reporting agencies referred to in the Law to Regulate 
Credit Reporting Agencies; (iii) its affiliates, subsidiaries, or any company that is part of its 
corporate or business group, as well as its representatives, trust officers, employees, agents, 
consultants, or any person directly related to the Trustee, provided that there is just cause; 
(iv) both domestic and foreign regulatory authorities toward whom the Trustee must fulfill 
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a present or future obligation; (v) if applicable, the United States Department of the 
Treasury; (vi) the Bank of Mexico; (vii) or any company with authorization to act as an 
escrow agent for securities; (viii) the Trustee's regulatory authorities; and (ix) generally, 
any federal or foreign government authority to whom the Trustee has an obligation and by 
virtue of which it must share the corresponding information. 

 
(b) Except as provided in the previous paragraph, the parties agree that they will 

not disclose to any party, without the prior written consent of the corresponding party, any 
information related to entry into or the purpose of this Agreement, or any other information 
the parties exchange for this reason. 

 
(c) Notwithstanding the foregoing, the parties will be authorized to disclose said 

information in the following cases: (i) if such information was accessible to the general 
public, unless this was due to a breach by any of the parties; (ii) if such information was 
requested by an authority having or claiming to have jurisdiction over the disclosing or 
stating party (with the understanding that legal remedy could not be filed to prevent the 
disclosure of information to said authorities), or such information consists of documents 
that must be submitted to said authorities; (iii) by virtue of any legal provision that is 
established to this effect and applies to said party; (iv) to any potential assignee of the trust 
rights of this Trust, with the understanding that said potential assignee must be warned of 
the contents of this confidentiality Clause; or (v) as the Beneficiaries deem necessary or 
appropriate to carry out any action or process related to specific performance of the Trust 
Agreement. 

 
13.10 Anti-Money Laundering and Anti-Corruption. The parties state that during 

negotiations for entering into this Agreement and during the term of validity of the 
Agreement and works derived therefrom, they have conducted and will continue to conduct 
themselves in adherence to the following guidelines: (i) in fulfillment of the obligations and 
restrictions stipulated in the Federal Law for the Prevention and Identification of 
Transactions with Resources from Illicit Means and secondary derivative laws; (ii) the 
resources used for the purpose of this instrument are of lawful origin; (iii) none of the 
situations established by Articles 139, 139 bis, 139 ter, 139 quater, 139 quinquies, 148 bis, 
148 ter, 148 quater, 400 bis, or 400 bis 1 of the Federal Criminal Code are in effect; (iv) its 
company or employees are not listed on the blacklists issued by international or local 
entities; (v) according to the Rules of Conduct to combat extortion and bribery, published 
by the International Chamber of Commerce, and Mexico's Federal Law against Corruption 
in Public Tenders; and (vi) in compliance with any legislation that applies thereto on 
prevention of money laundering and terrorism financing, and committing to act in 
accordance with same at all times toward opposing parties and third parties. 

 
13.11 Restricted Persons. The parties acknowledge and agree that in compliance 

with Article 115 of the Lending Institutions Law and the provisions of Article 70 of the 
general provisions referred to in said article, the Trustee must immediately suspend its 
services with clients on the blacklists. In this regard, the parties acknowledge and agree that 
if any of them are on said lists, the Trustee must cease performance of its services and 
notify the Ministry of the Treasury and Public Credit of this situation, in which case the 
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Trustee will not be liable for failure to fulfill the obligations established in this Trust. 
 
13.12 FATCA and CRS. If applicable, the obligations resulting from the 

Agreement between the Ministry of the Treasury and Public Credit of the United Mexican 
States and the United States Department of the Treasury for improving international tax 
compliance apply, including those related to FATCA (hereinafter “FATCA”) with regard to 
this Agreement, will be at the Trustor's expense. 

 
The Trustee and Trustor will provide all the documentation and/or information they 

have and that is requested from them by the external consultants appointed by the Trustor 
in order to fulfill FATCA-related obligations. 

 
The Trustor will indemnify and hold harmless the Trustee in the event of any tax 

event that was ultimately ruled upon by the government authorities in terms of the 
Applicable Law, resulting from the transactions of this Trust Agreement, provided that 
same is not the result of negligence or negligent omission by the Trustee (including 
reasonable documented expenses and professional fees from tax consultants and attorneys). 

 
All expenses incurred as a result of entering into this Agreement or in the 

fulfillment of its purposes will be at the expense of the Trustor, and, in the absence thereof, 
will be covered at the expense of the Trust Corpus. 

 
13.13 Severability. If any stipulation of this Trust Agreement is declared null or 

invalid, the remaining stipulations will remain valid and enforceable, as if the stipulation 
that was declared null or invalid were not included. 
 

13.14 Copies. This Agreement may be signed in three (3) copies, each of which 
will be considered an original and all of which will be jointly considered a single document. 
 

13.15  Appendices. The parties agree that each of the appendices to this Agreement 
forms an integral part of same and is considered to be reproduced herein verbatim, and thus 
any interpretation of this Agreement must jointly take into account the contents of said 
appendices. 

 
13.16 Privacy Policy. The Trustee, in its capacity as personal data controller, and 

having the domicile indicated in the domiciles clause of this Agreement, hereby 
communicates the Privacy Policy, which means the physical document, electronic 
document, or document in any other format document generated by Banco Actinver, S.A., 
Institución de Banca Múltiple, Grupo Financiero Actinver (the “Bank”), (the “Privacy 
Policy”) related to the handling of Personal Data under the provisions of the Federal Law 
on Protection of Personal Data Held by Private Parties (“LFPDP” by its Spanish acronym). 

 
The Trustor and Primary Beneficiary grant the Bank their express consent to handle 

personal data through their written signature on this Agreement, henceforth agreeing that 
the Trustee's intent will be to use the data to (i) verify the identity of the Trustor and 
Primary Beneficiary or authorized parties listed under this Trust Agreement, (ii) create the 
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client identification file in compliance with the General Provisions referred to in Article 
115 of the Lending Institutions Law and the General Provisions referred to in Article 212 of 
the Securities Market Law, with the information and documentation necessary to perform 
the power of attorney for trusts, as well as the obligations resulting therefrom, and (iii) 
other activities related to the activity of trust companies, provided that same acts in 
accordance with the purposes of the Trust and according to the Trustor's instructions. 
Furthermore, the Bank grants the Trustor and Primary Beneficiary options and means to 
limit the use or disclosure of personal data by procedures for exercising the rights to access, 
rectification, erasure, and opposition (“ARCO Rights”) with regard to the handling of 
Personal Data. The Trustor and Primary Beneficiary may ask the Bank at any time for 
access to ARCO Rights with regard to the relevant Personal Data, in writing, addressed to 
the Bank, indicating the request to exercise ARCO Rights over their personal data. Once 
the Bank receives the written request, it will communicate to the requesting party within 20 
(twenty) Business Days of receipt of the request as to its decision, in order that if admitted, 
it may take effect within 15 (fifteen) Business Days of the date on which the request was 
communicated. Regarding requests for access to personal data, it will be delivered upon 
verification of the requesting party's identity, within 15 (fifteen) Business Days. The 
aforementioned terms may be extended only once for an equal period of time, provided that 
the circumstances of the case justify it. The Bank may deny requests to access, rectification, 
erasure, or opposition to the handling of personal data under the provisions set forth in the 
LFPDP. 

 
In the event of any modification to the Privacy Notice, the Trustee will 

communicate it to the parties pursuant to the clause in the Trust Agreement referring to 
domiciles. 

 
13.17 Applicable Law and Jurisdiction. This Agreement will be governed and 

interpreted pursuant to the General Law on Negotiable Instruments and Credit Transactions 
and other applicable federal laws in the United Mexican States. The parties hereby submit 
to the jurisdiction of the courts located in Mexico City, Mexico in the event of any conflict 
or dispute related to the interpretation or performance of this Agreement, and irrevocably 
waive any other jurisdiction that may pertain by virtue of their present or future domiciles, 
the location of their property, or for any other reason. 

 

 

In witness whereof, the parties enter into this Agreement in three (3) original 
copies in Mexico City, Mexico on ______________ 2018. 
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TRUSTEE 

Banco Actinver, S.A., Institución de Banca Múltiple,  
Grupo Financiero Actinver 

 

 

 

 
________________________________________________ 

Signed: ___________________________ 
Title: Trust Officers 
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In witness whereof, the parties enter into this Agreement in three (3) original 
copies in Mexico City, Mexico on __________, 2018. 
 

TRUSTOR 

 
Pro Confianza, S.A. de C.V., S.O.F.O.M, E.N.R. 

 
 
 
 

__________________________________________________________________ 
Signed: _______________ 

Legal Representative 
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In witness whereof, the parties enter into this Agreement in three (3) original 
copies on _________________, 2018. 
 

PRIMARY BENEFICIARY 

 
SIGNED and DELIVERED as a deed for and on behalf of 
HFMX DESIGNATED ACTIVITY COMPANY 

by its lawfully appointed attorney 
 
 
______________________ 
Attorney  
 
in the presence of: 
 
 
______________________ 
Witness Signature 
 
 
______________________ 
Print name 
 
 
______________________ 
Print address 
 
 
______________________ 
Witness occupation 
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Appendix “1.01(a)” 
Eligibility Criteria 

 
Below is a list of the requirements and characteristics that Pro Confianza Loans and Pro 

Confianza Leases must meet so that the Trustor can place the Collection Rights under said 
Pro Confianza Loans and/or Pro Confianza Leases, as applicable, in the Trust Corpus:  
 

1. The Pro Confianza Loans and/or Pro Confianza Leases must be granted directly by 

Pro Confianza; that is, Pro Confianza must act directly as creditor and/or lessor, as 

applicable, and they must have originated in accordance with Pro Confianza's 

authorization procedures.  

 
2. The Pro Confianza Loans and/or Pro Confianza Leases must have a minimum 

duration of two (2) years.  

 
3. The debtors and/or lessees to which a Pro Confianza Loan and/or Pro Confianza 

Lease has been granted, respectively, must be up to date on their payment 

obligations, with the understanding that if any debtor and/or lessee under a Pro 

Confianza Loan and/or a Pro Confianza Lease, respectively, is over 60 (sixty) days 

late on their payment obligations, said Pro Confianza Loan and/or Pro Confianza 

Lease shall lose its eligibility.  

 
4. The Pro Confianza Loans and/or Pro Confianza Leases must not have been 

restructured, unless said restructuring did not affect the value of said Pro Confianza 

Loan and/or Pro Confianza Lease.  

 
The foregoing is with the understanding that: (i) the above mentioned Eligibility 

Criteria must be met at the time of allocating the Collection Rights under said Pro 
Confianza Loans and/or Pro Confianza Leases, as applicable, in the Trust Corpus and for 
the entire duration of the Trust; and (ii) the Collection Rights under said Pro Confianza 
Loans and/or Pro Confianza Leases, as applicable, must have a Collateral Ratio equal to or 
greater than the Minimum Collateral Ratio at all times for the duration of the Trust.  
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Annex “2.02” 

Eligible Pro Confianza Loans 

 
 

[Eligible Pro Confianza Loans to be determined] 
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Annex “2.04(a)” 

Assignment Agreement Form 

 

ASSIGNMENT OF RIGHTS AGREEMENT (the “Agreement”) entered into on 
the [*] of [*], [*], by:  

 
(i) Pro Confianza, S.A. de C.V., S.O.F.O.M, E.N.R., in its capacity as assignor 

(the “Assignor”), represented in this act by Messrs. [*] and [*]; and 
 

(ii) Banco Actinver, S.A., Institución de Banca Múltiple [Multiple Banking 
Institution], Grupo Financiero Actinver [Actinver Financial Group], acting 
solely and exclusively in its capacity as trustee of the Irrevocable Trust No. 
[*] (interchangeably “Trustee” and/or “Assignee”), represented in this act by 
its trust officers, Messrs. [*] and [*], 

 
In accordance with the following recitals, statements and clauses: 

 
RECITALS 

 
I.  On the [*] of [*], 2018, the Trustor, in its capacity as borrower and HFMX 

Designated Activity Company (“HFMX”), in its capacity as lender, entered into a Loan 
Agreement by virtue of which, subject to the terms and conditions set forth therein, HFMX 
made available to the Assignor a loan in the amount of up to USD 7,000,000.00 (seven 
million dollars and 00/100 legal tender in the United States of America) (said Agreement, 
as modified from time to time, the “Loan Agreement”). 

 
II.  On the [*] of [*], 2018, the Assignor, in its capacity as trustor, the Trustee, 

in such capacity, and HFMX, in its capacity as primary beneficiary, entered into 
Irrevocable Trust Agreement No. [*] (the “Trust Agreement” and/or the “Trust”), by virtue 
of which, subject to the terms and conditions set forth therein, the Assignor established a 
primary and priority guarantee over certain collection rights it holds, in order to guarantee 
the performance of its obligations under the Loan Agreement. 
 

STATEMENTS 

 

I.  The Assignor declares, through its legal representatives, that: 

 

(a) It is a variable capital corporation, multipurpose financial corporation, 
unregulated entity, duly incorporated and operating according to Mexican law (as defined 
below), fully authorized pursuant to its corporate purpose to enter into this Agreement and 
to be bound by its terms. 
 

(b) Its legal representatives have the necessary and sufficient authority to enter 
into this Agreement on behalf of the Assignor and to bind it by the terms hereof. This 
authority has not been amended, revoked, or restricted in any way as of the date of this 
Agreement. 



 

50 
 

MHC-19031415-1 

 
(c)  The execution of this Agreement and fulfillment of its obligations do not 

and will not contravene, result in breach of, or violate any applicable law, nor are these acts 
prohibited by applicable law. 
 

(d) There is no legal or contractual restriction or any restriction by any court or 
administrative authority, or authority of any kind, to entering into this Agreement and 
fulfilling the Assignor’s obligations under the Agreement. 
 

(f) [sic] It is its desire to enter into this Agreement for the purpose of 
assigning and transferring to the Assignee all of the rights arising from or relating to the 
Collection Rights (as defined below), with the de facto and de jure authority corresponding 
to it, without any reservation or restriction to ownership, and it acknowledges and agrees 
that the validity and enforceability of this Agreement and the assignment and transfer of 
title to and ownership of the Collection Rights in favor of the Assignee are the reason 
determining the intention of the Assignee.  
 

(g)  It expressly acknowledges the personality and authority with which the legal 
representatives of the Assignee appear for the execution of this Agreement and for them to 
assume, based on said representation, all the rights and obligations deriving from the 
Agreement. 

 

II. The Assignee makes the following statements through its trust officers: 

 
(a) It is a lending institution duly incorporated under Mexican law, fully 

authorized according to its corporate bylaws and by applicable legislation to enter into this 
Agreement and be bound by its terms. 
 

(b) Its trust officers have the necessary and sufficient authority to enter into this 
Agreement on behalf of the Assignee and to bind it by the terms hereof. This authority has 
not been amended, revoked, or restricted in any way as of the date of this Agreement. 
 

(c) The execution of this Agreement and fulfillment its obligations are provided 
for in the Trust Agreement and do not contravene its corporate purpose, bylaws, applicable 
legislation or any agreement or commitment to which it is a party. 

 
(d)  The execution of this Agreement and fulfillment of its obligations do not 

and will not contravene, result in breach of, or violate any applicable law, nor are these acts 
prohibited by applicable law. 
 

(e) There is no legal or contractual restriction or any restriction by any court or 
administrative authority, or authority of any kind, to entering into this Agreement and 
fulfilling its obligations under the Agreement. 

 
(f) In fulfilling the purposes of this Trust, it enters into this Agreement solely 

and exclusively as Trustee of the Trust so that, through the acceptance of the transfer of 
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Collection Rights covered by this Agreement, said Collection Rights form a part of the 
Trust Corpus, in fulfillment of the purposes stipulated herein.  
 

(g)  It expressly acknowledges the personality and authority with which the legal 
representatives of the Assignor appear for the execution of this Agreement and for them to 
assume, based on said representation, all the rights and obligations deriving from the 
Agreement. 
 

Now, therefore, the Parties agree to be bound by the following: 
 

CLAUSES 

 
Clause One. Assignment of Collection Rights. 
 
1.01 Assignment. In accordance with the provisions of Articles 2029, 2032, 2033 

and other applicable articles in the Civil Code for the Federal District (now Mexico City) 
and related articles in the Federal Civil Code and the civil codes for the states in the United 
Mexican States, the Assignor now expressly and irrevocably transfers any and all present 
and future rights (excluding any obligation) to the Assignee to collect, claim, demand, 
raise, and receive any and all amounts that arise as principal, interest, commissions, or any 
other item, from the loans granted by the Assignor described in Annex “1” to this 
Agreement, with the de facto and de jure authority corresponding to them, without any 
reservation or restriction (the “Collection Rights”).  

 
1.02 Acceptance of the Assignment. Pursuant to the transfer stipulated in Clause 

1.01 above, the Assignee accepts the transfer and assignment of the Collection Rights 
which, being valid as of the date of entering into this Agreement, shall form part of the 
Trust Corpus. 
 

1.03 Indemnification; Liability. The Assignor undertakes to indemnify in the 
event of dispossession of the Collection Rights transferred and assigned to the Assignee in 
accordance with this Agreement. Similarly, the Assignor is responsible for and warrants 
that all the Collection Rights transferred to the Assignee pursuant to Article 2042 of the 
Federal Civil Code and other applicable articles in the Civil Code for the Federal District 
(now Mexico City) and the civil codes for the states in the United Mexican States exist and 
have legal standing.  
 

Clause Two. Acknowledgment and Effects of the Assignment.  
 

2.01 Acknowledgment. The Assignor expressly acknowledges that the Assignee 
is entering into this agreement solely and exclusively in its capacity as trustee of the Trust. 
As such, the Assignee shall not be responsible for fulfilling the obligations pursuant to this 
Agreement with its own assets or resources, but only at the expense of the Trust Corpus, up 
to the maximum amount available in the Trust.  
 



 

52 
 

MHC-19031415-1 

 2.02 Effects of the Assignment. The Parties agree that this Agreement shall take 
full effect as of the date of its signing. 
 

Clause Three. Miscellaneous.  
 
 3.01 Expenses and Taxes. The Assignor shall be responsible, respectively, for all 
the expenses and tax or government payments that may arise by virtue of this Agreement, 
according to applicable legislation. The Assignor shall release and hold harmless the 
Assignee from all responsibility that now or in future may apply to the Assignee for said 
expenses, payments and taxes, and undertakes to reimburse the Assignee on demand for 
any amount that the Assignee may have had to pay for said items resulting from the 
transactions under this Agreement. 
 

3.02 Waiver of Rights. Neither the omission on the part of the Assignee in 
exercising the rights it acquires under this Agreement, nor the exceptional or partial 
exercise of said rights, shall preclude simultaneous or subsequent exercise of any other 
right, authority or privilege of the Assignee. 
 

3.03 Modifications. This Agreement may not be modified in any way, unless said 
modification is made in writing and is signed by all parties to this Agreement.  
 

3.04 Notifications. All notices or any communication made in connection with 
this Agreement must be in writing and delivered personally or by specialized courier 
service, or by facsimile, in all cases with acknowledgment of receipt. Such notices and 
communications shall be considered validly delivered on the date of their receipt when 
personally delivered or sent by facsimile, and on the day following their receipt when sent 
by specialized courier service. For purposes of the foregoing, the Parties indicate as their 
addresses those established in the Trust Agreement.  

 
Either party may change its address by giving notice to the other party 10 (ten) 

business days before such change of address takes place. 
 

3.05 Formalities. The Parties shall at all times be obligated to perform all legal 
and physical acts that are necessary in order for this Agreement to be formally recorded 
and/or ratified before a notary public in the event that any provisions of the applicable laws 
so require, as well as to perform any inscription and/or registration of the same in order for 
the content of this Agreement to be effective and enforceable against third parties.  
 

3.06 Headings. The headings contained in this Agreement have been inserted for 
convenience purposes only and shall in no way define, limit or extend the scope or intent of 
this Agreement or any of its provisions. 
 

3.07  Severability. In the event that any provision of this Agreement is held to be 
illegal, invalid or unenforceable under any present or future law, and if the rights and 
obligations of the Parties hereunder are not materially affected by said situation, (i) this 
Agreement must be interpreted and enforced as if such illegal, invalid or unenforceable 
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provision had never been part of it, and (ii) the remaining provisions shall be enforced and 
shall not be affected by the illegal, invalid or unenforceable provision. 
 

3.08  Consent and Absence of Defects of Consent; Sole Agreement. The parties 
consent to the execution of this Agreement and to all statements and clauses set forth 
herein. Furthermore, the Parties expressly agree that there was no fraud, error, violence or 
defect of consent in the execution of this Agreement that could render it void. 
 

3.09  Applicable Laws. Jurisdiction. This Agreement shall be governed by and 
interpreted in accordance with the applicable laws of Mexico. For its interpretation, 
fulfillment and execution, or any conflict that may arise in relation to it, the parties hereby 
expressly and irrevocably submit to the jurisdiction of the courts located in Mexico City, 
expressly and irrevocably waiving any jurisdiction that may correspond to them due to their 
present or future domiciles, the location of their property or for any other reason. 
 

3.10 Annexes. The Parties agree that all annexes to this Agreement form an 
integral part hereof and are deemed to be incorporated to it here as if they were inserted 
verbatim, and therefore, for the interpretation of this Agreement, the content of such 
annexes must be considered together with it. 
 

In witness whereof, the parties enter into this Agreement on the [*] of [*], [*]. 
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Annex “2.07(a)” 

Trustor’s Power of Attorney 

 
Banco Actinver, S.A., Institución de Banca Múltiple, Grupo Financiero Actinver, acting 
solely and exclusively in its capacity as Trustee under Irrevocable Trust number [*] (the 
“Grantor”) grants and confers in favor of Pro Confianza, S.A. de C.V., S.O.F.O.M, E.N.R. 
(the “Legal Representative”), to be exercised through its legal representatives, a SPECIAL 

REVOCABLE POWER OF ATTORNEY for lawsuits and collections and administrative 
acts, but within its specialty as broad as necessary in law, in accordance with the provisions 
of the first two paragraphs of Article 2554, without comprising the powers established in 
the second and third paragraphs of said article, and Article 2587 of the Federal Civil Code 
and the civil codes for the states in the United Mexican States where the power might be 
exercised. The Legal Representative shall be authorized: 
 
(1) To collect the receivables arising from the Collection Rights in Trust during the 

Delegated Collection Period, as defined in Irrevocable Trust Agreement No. [*] dated 
[*] (the “Trust Agreement”); 
 

(2)  To send any notice and/or file any request with any governmental authority, whether 
federal, local or municipal, and to execute, sign, file and obtain any other document or 
instrument, as well as to perform any other procedure in accordance with applicable 
laws, or as the Legal Representative deems necessary, using its absolute discretion, for 
the fulfillment of the purpose of this power of attorney. 

 
This power of attorney is revocable in accordance with the terms established in Article 
2596 of the Federal Civil Code and the civil codes for the states in the United Mexican 
States in which this power of attorney is exercised, pursuant to which it is granted in order 
to fulfill an obligation established in the Trust Agreement. 
 
This power of attorney is granted by Messrs. [*] and [*], on behalf of the Grantor, in 
accordance with their authority granted under notarial instrument number [*], dated [*], 
executed before Mr. [*], Notary Public No. [*] of the Federal District (now Mexico City). 
 
The Legal Representatives shall appear in any legal acts to which they are a party, 
exclusively in the capacity as the Trust’s legal representative. Under no circumstances may 
the Legal Representatives be considered as trust officers of the Trustee.   
 
The Legal Representatives are obligated to review all documents and procedures that are 
carried out by virtue of these powers of attorney, as well as to verify that, for the execution 
of the acts that require them to utilize the powers and authority granted to them, the 
requirements, provisions and authorizations of the corresponding bodies under the Trust 
Agreement are satisfied, releasing the Trustee from any liability arising from a breach of 
provisions of the Trust Agreement when executing the act in question. Likewise, the Legal 
Representatives shall be obligated to verify that acts carried out are formally recorded 
according to the law and any legal provisions applicable to each case, in order to be 
enforceable before and against third parties. They must also submit reliable evidence to the 
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Trustee that the due formalities have been performed, which the Trustee may request at any 
time, and this obligation must be considered fulfilled to the satisfaction of the Trustee, with 
the understanding that in the event that the Legal Representatives do not carry out the 
corresponding formalities, the Trustee shall be released from any liability that may arise 
from said omission. Legal Representatives must notify the Trustee in writing no later than 
the business day following the date on which they become aware of the performance of any 
act, claim, legal action or complaint that may compromise or jeopardize the Trust Corpus, 
as well as any other act that the Trustee should be made aware of in relation to the acts 
carried out by the Legal Representatives.   
 
The Trustor and the Legal Representatives undertake to indemnify and hold harmless the 
Trustee, as well as its shareholders, directors, executives, officials, trust officers, agents, 
employees, and legal representatives, against any and all claim, legal action, liability, 
damage, obligation, complaint, ruling, lawsuit of any kind, judgment, settlement, order, 
expenses and/or fees of any nature, including attorneys’ fees, resulting from the claims or 
legal action taken against them by third parties resulting from or related to the exercise of 
this power of attorney, for which reason any instrument in relation to which they exercise 
their powers must include the following passage: “The legal representative(s) undertake to 

indemnify and hold harmless the Trustee, as well as its shareholders, directors, executives, 

officials, trust officers, agents, employees, and legal representatives, against any and all 

claim, legal action, liability, damage, obligation, complaint, ruling, lawsuit of any kind, 

judgment, settlement, order, expenses and/or fees of any nature, including attorneys’ fees, 

resulting from the claims or legal action taken against them by third parties resulting from 

or related to the granting or exercise of this power of attorney; the foregoing applies on the 

basis that the obligation to indemnify shall be triggered only when so determined by a 

competent authority in a final judgment that qualifies as res judicata.”   
 
The content of this subsection shall remain in effect even after the powers of attorney 
granted in this instrument have been revoked, in relation to or as a consequence of the acts 
performed under this notarial instrument.   
 
It is expressly forbidden for Legal Representatives to delegate, confer and/or substitute the 
powers and authorities granted to them under this instrument.   
 
The Trustee shall not be responsible for the performance and acts of the Legal 
Representatives, nor for the negotiation of the documents that the Legal Representatives 
enter into when exercising their powers, and the Legal Representatives shall act in 
accordance with the terms and conditions of this instrument. The Trustee is released from 
any liability arising from the exercise of the authorities granted to the Legal 
Representatives.  
 
All payments of expenses and fees generated by granting this power of attorney shall be 
covered by the Trustor, and no responsibility shall arise for the Trustee. Therefore, the 
Trustee is not obligated to make any expenditures from its own assets, and has no 
responsibility in the event that the Trust Corpus cannot cover said payments.  
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Failure to comply with any of the obligations attributable to the Legal Representatives, as 
set forth in this instrument, may result in the Trustee revoking, without liability and without 
the need for notification, the powers granted.   

 
 
 

Banco Actinver, S.A., Institución de Banca Múltiple, Grupo Financiero Actinver  
 

 

_____________________________ 
By: [*] and [*] 

Position: Trust Officers 
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Annex “6.03” 

Paperless Program 

 

 TRUST [*] 

 

Grupo Financiero Actinver’s “PAPERLESS” Program allows you to check your monthly 
statement through the website without mail being sent to your home. 
 
The Advantages of this Program are:  

• Confidentiality 

• Security 

• Ease of Access  
 
CONSENT 

 

By accepting the option contained herein, You agree to not receive the corresponding 
statements of the account opened under the Brokerage Agreement linked to your Trust 
Agreement in paper form by mail. Therefore, You may access your account statement 
information electronically, specifically at the following website: www.actinver.com (the 
‘Website’), provided that you do not revoke this consent expressly and in writing to Grupo 
Financiero Actinver. 
 
In this regard, if You would like to start receiving your printed account statements by mail 
again, please inform us expressly via a reliable means, sending your request to the address 
at the foot of this document, so that the new order can apply as of the month immediately 
following the date on which the corresponding notice is recorded. 
 
Please be advised that account statements printed through Actinver’s website are valid as 
tax vouchers under applicable law; however, You may request a paper copy of any account 
statement that you have consulted at home at any time. 
 
Actinver shall not be liable in the event that You do not receive information relating to your 
account statements due to Acts of God, force majeure, system failures of either party, 
interruption in online communication systems, or any other cause beyond the control of 
Grupo Financiero Actinver. In any of the above situations, You must contact the Trust 
Department to receive the customer service required, since any disagreement regarding the 
transactions that would have been reflected in that account statement must be submitted 
within a period of no more than sixty calendar days following the cut-off date of that same 
statement, otherwise they will be understood to be approved by You. 
 
This document is issued in strict compliance with the Trust Agreement without prejudice to 
applicable legal and/or regulatory provisions. 
 
� I accept the terms and conditions, as well as the sending of access codes via the 
following email account(s): 
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Email address: ____________________________________ 

 

 

 
TRUSTOR 

 
PRO CONFIANZA, S.A. DE C.V., S.O.F.O.M, E.N.R. 

 
 
 
 

____________________________ 
[*] 

 

 

PRIMARY BENEFICIARY 

HFMX DESIGNATED ACTIVITY COMPANY 

 

 

 

 

 

 

 

 

_______________ 

[*] 
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Annex “8.06” 

Trust Fees 

 

In accordance with the stipulations of Trust Agreement No. [*], the Trustor and the Primary 
Beneficiary undertake to pay the Trustee, out of the Trust Corpus, the commissions and 
fees indicated below:  
 

A) Fees for accepting the role of Trustee: The amount of $50,000.00 (fifty thousand 
and 00/100 Mexican Pesos), plus the corresponding Value Added Tax (VAT), 
payable in one lump sum at the signing of the corresponding agreement.  
 

B) Fees for Administering the Trust: The amount of $150,000.00 (one hundred fifty 
thousand and 00/100 Mexican Pesos), plus the corresponding Value Added Tax 
(VAT), per year, payable in yearly advanced payments. 
 

C) Fees in case of execution: 1% of the value of the Trust Corpus. 
 

D) Fee for Modifications to the Trust. The amount of $15,000.00 (fifteen thousand and 
00/100 Mexican Pesos), plus the corresponding Value Added Tax (VAT), on each 
occasion, on the understanding that modifications to the agreement do not 
substantially impact its original purpose.  
 

E) Fees for each account that the Trustee opens with institutions other than Grupo 
Financiero Actinver: The amount of $15,000.00 Mexican Pesos (fifteen thousand 
and 00/100 Mexican Pesos) plus the corresponding Value Added Tax (VAT), per 
year, payable in yearly advance payments. 
 

F) Trust Fees for the execution of acts different from those agreed to in this proposal 
shall be set by the Trustee, having regard to the terms and conditions of each 
specific case, establishing the amount of $4,500.00 (four thousand and 00/100 
Mexican Pesos) as a minimum fee, plus the corresponding Value Added Tax 
(VAT). 
 

G) The Trustee may bill all banking and/or financial services that may be required for 
the best fulfillment of the purposes of the Trust, charging for this item the amount 
of the rate in effect at the time the service is required (as applicable). The Trustee 
must receive said payment prior to performing the service. The amount shall be 
charged to the trust corpus at the time the service is requested. 
 

H) For transferring assets via SPEI [Interbanking Electronic Payment System] to 
leading domestic banks, provided that said transfers are made in Mexican pesos, and 
for opening necessary subaccounts for the control and administration of the assets, 
the Trustee shall not charge any commission. 
 

I) The Trustee shall not charge any commission to terminate the Trusts. 
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J) The trust fees referred to in the preceding paragraphs shall be adjusted annually, 
taking as a basis the Investment Unit (UDI) variations published for this purpose by 
the Bank of Mexico in the Official Gazette of the Federation (Diario Oficial de la 

Federación).  
 

K) All costs derived from banking or financial services that may be generated during 
the operation of the Trust shall be charged to the Trust Corpus, in accordance with 
the current rates of the institutions with which such financial services are engaged 
under contract.  
 

L) All expenses, taxes, duties, commissions, notary fees and any other item of the same 
nature that may be generated as a result of the creation and operation of the trust 
shall be deducted from the Trust Corpus.  
 

The Parties now expressly grant their consent and authorization for the trust fees to be 
applied and paid against the Trust Corpus automatically. In the event the Trust Corpus 
funds are not [sufficient], the Trustors are required to cover the fees established herein. 
 
The Trustee reserves the right to update its fees on an annual basis, in proportion to the 
National Consumer Price Index increase published by the Bank of Mexico or the agency 
that replaces it for such purposes. 
 
The Parties hereby expressly agree and authorize that in the event of default on payment of 
the Trustee’s fees, the Trustee may proceed as follows: 
 
A) Refrain from processing any request with regard to the Trust until the fees are fully paid, 
without liability to the Trustee for failure to comply with the purposes of the Trust or for 
potential damages or inconvenience arising as a result of failure to comply with such 
purposes; therefore the Parties release it from such liability and assume it personally. 
 
B) If the non-payment of fees persists for 6 (six) calendar months, the Parties agree to 
consider said non-payment as a serious cause for the Trustee to excuse itself and resign 
from its role relating to the Trust before a Court of First Instance, requesting the 
appointment of another institution to replace it or, to terminate the Trust in accordance with 
Articles 391 and 385 of the General Law of Securities and Credit Operations, without 
prejudice to the actions that the Trustee may take to collect outstanding fees. 
 
In the event of late payment or non-payment of fees, the Trustee shall charge default 
interest in the amount resulting from the following calculation: 
 
The annual rate to be considered for the calculation for each period shall be the result of 
multiplying by 2 the 28-day TIIE rate [Interbank Equilibrium Interest Rate] published by 
the Bank of Mexico for said purpose, as of the date of maturity, which is expressed as 
follows: 
 
I =  2 * 28-day TIIE 
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IM =   SIA x i * t 
 n 
 Where: 
 i= Interest Rate 
 SIA= Unpaid Balance Due 
 n = total days of the annual period (360 days) or annual period (12 months). 
t = Number of days/periods in Default. 
 
In the event that trust fees are collected for periods longer than 30 days (bimonthly, 
quarterly, half-yearly, annually), the interest rate applicable for all periods in which the 
balance remains unpaid shall be the last known rate to the accumulated balance of 
outstanding fees, in accordance with the mechanism expressed above. 
 
IN WITNESS WHEREOF, the Parties sign this document through their duly authorized 
representatives in Mexico City on the [*], 2018. 

 
TRUSTOR AND PRIMARY BENEFICIARY 

 
PRO CONFIANZA, S.A. DE C.V., S.O.F.O.M, E.N.R. 

 
 
 
 

____________________________ 
[*] 
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